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NOMINATION HEARING

THURSDAY, JULY 19, 2018

U.S. SENATE,
COMMITTEE ON HOMELAND SECURITY
AND GOVERNMENTAL AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 10:04 a.m., in room
342, Dirksen Senate Office Building, Hon. James Lankford pre-
siding.

Present: Senators Lankford, McCaskill, Heitkamp, Peters, Has-
san, and Harris.

OPENING STATEMENT OF SENATOR LANKFORD!

Senator LANKFORD. Good morning, everyone. Today we will con-
sider the nominations of Dennis Kirk, Julia Clark, Andrew Maunz
to be a Members of the Merit Systems Protection Board (MSPB).
We will also consider the nomination of Carmen McLean to be an
Associate Judge of the Superior Court for the District of Columbia.
The Committee takes these nominations very seriously and we are
pleased to have all of you appearing before us today. For all of you
this was a long journey to be able to get to this spot, and there is
still time to go.

Dennis D. Kirk, originally of Kansas, earned a Bachelor of
Science from Northern Arizona University and his J.D. from
Washburn University’s School of Law. Upon graduation, he moved
to the Washington area and began working for the Interstate Com-
merce Commission. Mr. Kirk left government service to practice
law in private practice in Northern Virginia for almost three dec-
ades before rejoining the Federal Government in 2005.

From 2005 until 2012, Mr. Kirk worked at the Pentagon for the
Department of the Army, where he was recognized with multiple
awards, including the Special Act or Service Award for saving the
Army millions of dollars.

The Honorable Julia Akins Clark is originally from the Shawnee,
Oklahoma, area, down the street from my house. She graduated
from Oklahoma Baptist University (OBU), which is a fine institu-
tion, with a B.A. in political science and then proceeded on to the
American University’s Washington College of Law where she
earned her J.D. in 1980, but I am sure it was not as good as her
time at OBU.

After completing law school, Ms. Clark also went on to work for
the Federal Government, joining the U.S. Department of Justice

1The prepared statement of Senator Lankford appears in the Appendix on page 21.
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(DOJ). After 5 years of public service, she went into private law
practice here in the Washington, DC. area, before moving on to
work briefly for the National Coalition for the Homeless. Ms. Clark
worked as the Counsel for the International Federation of Profes-
sional and Technical Engineers for over two decades before being
nominated and confirmed twice during the Obama Administration
to serve as the General Counsel of Federal Labor Relations Author-
ity (FLRA). Ms. Clark currently serves in the congressional Office
of Compliance.

Andrew Maunz of Maryland is also nominated to serve as a
Member of the MSPB. A native of Cincinnati, Ohio, Mr. Maunz re-
ceived his Bachelor of Science from Miami University in Ohio in
2005, and then attended the University of Toledo College of Law,
earning his J.D. in 2008. Like his fellow MSPB nominees, Mr.
Maunz joined the Federal Government upon completion of law
school. Mr. Maunz has worked as an attorney in the Office of Gen-
eral Counsel (OGC) at the Social Security Administration (SSA)
since 2008. He currently serves the agency as a senior attorney and
has represented the agency in employment litigation before admin-
istrative agencies, including the MSPB.

Carmen McLean is appearing before us today as a nominee to be
the Associate Judge of the Superior Court of the District of Colum-
bia. Ms. McLean was originally from Oregon, graduated with a
Bachelor of Science at George Fox University in 1998. She earned
her J.D. from Georgetown University Law Center in 2001. Ms.
McLean is a partner at Jones Day here in D.C. She has extensive
experience in contracts, torts, anti-trust law. She has also devel-
oped expertise in civil procedure and discoveries, especially dis-
covery practices relating to new technologies and social media.

I would be remiss if I did not mention Ms. McLean’s tremendous
work on behalf of at-risk children in Washington, DC. Ms. McLean
has been active with the Children’s Law Center and has provided
thousands of hours of pro bono work to help individuals and fami-
lies who want to provide a safe and permanent home for at-risk
children. In this work, Ms. McLean was named, in 2012, Pro Bono
Lawyer of the Year by the D.C. Bar Association. Thank you for
your work for the community and for those kids.

Committee staff has reached out to a variety of these nominees’
colleagues and affiliates, who spoke highly of them, you will be
glad to know. You came very highly recommended by the people
who work with you and know you the best. Committee staff has
also had the opportunity to interview all the nominees on an array
of issues. They have thoughtfully and competently answered each
question, and I look forward to speaking with you more today on
your experience and accomplishments and how you intend to bring
them to bear in a fair and impartial manner on the Merit System
Protection Board and for the District of Columbia.

We also look forward to meeting your families publicly and hope
that you will take the opportunity to be able to introduce them
when you are recognized to speak.

With that I recognize Ranking Member Peters for an opening
statement.
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OPENING STATEMENT OF SENATOR PETERS!

Senator PETERS. Well, thank you, Mr. Chairman, and thank you
to each of the nominees for your willingness to serve.

Ms. McLean, you have a rare distinction of being nominated to
the bench by both President Obama and President Trump. I would
certainly love to hear how you managed to do that. It is a great
relief to see that we have a judicial nomination without rancor or
without controversy, and I hope you do not feel left out if you may
not get a whole lot of questions here today. I am sure you will be
OK with that as well.

Today we are also considering three candidates for appointment
to the Merit Systems Protection Board, which, as its name sug-
gests, has the core function of safeguarding the merit-based system
of governance. In a merit-based system, jobs to civil servants are
not handed out based on political backgrounds or financial con-
tributions. Instead, employees must be hired and retained based on
their skills and effectiveness in carrying out the many Federal
services that our communities rely on. Whether it is securing our
borders, assisting our veterans, or protecting the environment, we
need to ensure the Federal Government is pulling from a wide vari-
ety and a diverse talent pool of Americans who are dedicated to
work hard for the public.

This is a long-term strategy, and presidents, their cabinets and
legislatures will come and go. A stable civil service is essential for
maintaining a level of consistency, reliability, and competence in
the American Government, regardless of where the political winds
may be blowing at the time.

The Merit Systems Protection Board was established in the same
legislation that codified a framework for merit-based workforce.
The Merit System Principles and Prohibited Personnel Practices
laid out in the Civil Service Reform Act (CSRA) provides us with
the necessary ingredients for protecting and preventing our civil
service from becoming a system of political patronage.

The principals include common-sense worker protections, like
equal opportunity, retention based on job performance and fair pay.
They rightfully prohibit employees from taking personal actions
based on anything other than an individual’s qualifications, per-
formance, and suitability for public service. Importantly, they also
prohibit retaliation against whistleblowers who lawfully disclose in-
stances of waste, fraud, and abuse.

With over two million employees, the Federal Government is a
large and often cumbersome entity, but the Merit System Prin-
ciples set a critical foundation for accountability, and while pro-
tecting this framework we should also diligently try to identify op-
portunities to make the workforce more efficient.

The MSPB can play a role in this. The Board is tasked with up-
holding the Merit System Principles through the precedents it
takes in adjudicating cases and by taking proactive steps through
civil service studies and review of the Office of Personnel Manage-
ment (OPM) rules.

As we consider your nominations, the question of how you will
reinforce the merit system and promote an effective Federal work-

1The prepared statement of Senator Peters appear in the Appendix on page 23.
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force is central to this conversation, especially given the unfair and,
frankly, harmful sensationalized attacks of our civil service. We
should approach these issues mindful that we have been entrusted
as stewards of taxpayer dollars and that we will work together so
the government works for everyone.

I look forward to your testimony. And, Mr. Chairman, prior to
their testimony, if I could enter into the record with two letters,
one from the National Treasury Employees Union! and the second
letter, signed by a variety of labor organizations.2

Senator LANKFORD. Without objection.

It is the custom of this Committee to swear in all witnesses that
appear before us, so if you do not mind I would ask all four of you
to stand and raise your right hand.

Do you swear the testimony that you will give before this Com-
mittee will be the truth, the whole truth, and nothing but the
truth, so help you, God?

Mr. Kirk. I do.

Ms. CLARK. I do.

Mr. MAUNZ. I do.

Ms. McLEAN. I do.

Senator LANKFORD. Thank you. You may be seated. Let the
record reflect that all witnesses answered in the affirmative.

I want to recognize all of you one at a time for your opening
statements, and I would encourage you to be able to introduce your
family, and we do that as well so we can get to know you better.
One of the challenges of this process is the family that goes
t}ﬁrough this long, painful process with you. So thank you for doing
that.

Mr. Kirk, you are recognized first.

TESTIMONY OF DENNIS D. KIRK,?> NOMINATED TO BE
CHAIRMAN, MERIT SYSTEMS PROTECTION BOARD

Mr. Kirk. Thank you, Chairman Lankford, Ranking Member
Senator Peters, and Senator Hassan. Thank you for the oppor-
tunity to appear before you on my hearing for confirmation to serve
as adMember and the Chairman of the Merit Systems Protection
Board.

I would like to introduce my family: my son, Dean, in his final
year of law school at Washburn University; My brother, Colonel
Donald R. Kirk, who spent 32 years in service to our country; my
intern, Oriet Hemenway, who is here observing how our govern-
ment works.

My thanks to the Honorable Tom Davis, my friend of over three
decades, for his supporting statement he submitted to the Com-
mittee, and I will ask its admission into the record.4 Tom appointed
me to the Fairfax County, Virginia, Consumer Protection Commis-
sion, where I am now on my 36th year of service, and Penny Gross,
my Mason District Supervisor, keeps putting me on it.

The Merit Systems Protection Board protects 2.2 million Federal
employees by conducting fair and neutral case adjudications, regu-

1The letter referenced by Senator Peters appear in the Appendix on page 150.
2The letter referenced by Senator Peters appear in the Appendix on page 260.
3The prepared statement of Mr. Kirk appears in the Appendix on page 25.
4The letter referenced by Mr. Kirk appears in the Appendix on page 94.
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latory reviews, and independent government studies to improve the
workforce. In conjunction with the Office of Personnel Management
and Office of Special Counsel (OSC), it protects the Merit System
Principles and prevents Prohibited Personnel Practices. The Con-
stitution, U.S. Code, Code of Federal Regulations, and precedents
of the MSPB and the U.S. courts all guide our Board, assuming
confirmation—not presuming confirmation—in reaching decisions
on the original, the appellate, and the specialized jurisdiction
areas.

The MSPB has a backlog now of about 1,250 cases awaiting deci-
sion because no voting board quorum exists. It literally is the ele-
phant in the room. If the nominees are confirmed, it initiates the
process toward delivering fair and equitable justice to waiting Fed-
eral employees. Employees reporting violations of law, waste,
fraud, abuse, rules and regulations, mismanagement, and specific
substantial dangers to public safety will receive our Board’s full
help, such as protecting whistleblowers against undue retaliation
or retribution for their coming forward to help our government.

If confirmed, in collegial collaboration with my fellow board
members and the excellent staff we have at the MSPB, I pledge to
ensure the Board will deliver governmentwide studies to advise
and protect the merit system by analyzing the health of the work-
force, offer best practices, seek modernization of the workforce, and
ensure fair treatment and safety for whistleblowers, and that will
insure a workplace free from Prohibited Personnel Practices.

As a proven strategic initiator of innovation, if confirmed I will
develop creative, rapidly effective solutions to complex problems.
For example, I will recruit, hire, train, educate, and deploy into the
MSPB, and thus into our government service, the very best quali-
fied diverse pool of Federal workers. This will assure fair pay with
excellent treatment for all employees, so they can exhibit the high-
est standards of integrity while conducting public service. Literally,
a fair day’s pay for a fair day’s work.

The Secretary of the Army created a position in the Office of
General Counsel. I was its first Associate General Counsel for Stra-
tegic Integration and Business Transformation. My responsibilities
were to create, design, and build out a modern business trans-
formation and modernization for the Army, and especially for the
General Counsel. I developed efficient, economical improvements in
civilian/military operational and personnel systems. This saved mil-
lions of dollars for the taxpayers. Such incredibly difficult chal-
lenges could not have been accomplished without the support of our
excellent team of excellent public servants.

It is a great honor and privilege to again hear the call to serve
our United States of America, especially in such a challenging and
noble function. I am happy to take any questions, and answer with-
in my best abilities and present knowledge about the MSPB.

Thank you, Senators, and welcome, Senator McCaskill.

Senator LANKFORD. Thank you, Mr. Kirk. Ms. Clark.
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TESTIMONY OF THE HONORABLE JULIA A. CLARK,! NOMI-
NATED TO BE A MEMBER, MERIT SYSTEMS PROTECTION
BOARD

Ms. CLARK. Thank you, Chairman Lankford, Ranking Member
MecCaskill, Senator Peters and Senator Hassan. I would like to in-
troduce my guest, my baby brother, Tim Akins, and his wife and
my good friend, Debbie Akins, who have traveled here to support
me.

Thank you for the opportunity to appear before you regarding my
nomination to be a Member of the U.S. Merit Systems Protection
Board. Thank you, in particular, for expediting this hearing in the
interest of restoring the Board’s quorum. I understand well the
challenges facing the incoming Board, who must adjudicate a back-
log that will soon be over 1,300. I am confident that if confirmed,
with the assistance of the MSPB career and non-career staff, and
the new Board members, we will be able to address the backlog as
expeditiously as possible.

I am the daughter of career public servants who taught me,
through their example, the essential role that career public serv-
ants play in the delivery of efficient, effective, and high-quality gov-
ernment services to the American people. I joined the Federal Gov-
ernment myself upon law school graduation, by accepting a position
as an Honors Program Trial Attorney in the U.S. Department of
Justice. Subsequently, I devoted my legal career to upholding the
public’s interest in maintaining a high-quality career civil service.
For over 20 years, I represented civil servants’ workplace interests
as a private labor organization attorney.

I was privileged to represent National Aeronautics and Space Ad-
ministration (NASA) scientists, engineers, and technicians, Naval
Shipyard engineers and technicians, Army Corps of Engineers re-
search scientists, Environmental Protection Agency scientists, Con-
gressional Research Service experts, Government Accountability
Office analysts, Administrative and Immigration Judges and many
others.

I was privileged to rejoin the Federal Government in August
2009, as the General Counsel of the Federal Labor Relations Au-
thority, where I was entrusted by the President and the Senate
with enforcement of the labor-management relations provisions of
the Civil Service Reform Act of 1978. And since January 2017, I
have served as the Deputy General Counsel of the Office of Compli-
ance, the Legislative Branch independent agency tasked with pro-
tecting Legislative Branch employees’ workplace rights under the
Congressional Accountability Act.

My experience as both a public servant and as a private attorney
has prepared me for the important adjudicatory responsibilities
Congress has conferred upon the MSPB Member, and I pledge my
unqualified commitment to protect the Merit System Principles and
to promote a Federal civil service free of Prohibited Personnel Prac-
tices. I further wholeheartedly embrace the MSPB’s stated vision,
that by fulfilling the agency’s statutory mission, the MSPB will
promote a highly qualified, diverse Federal workforce that is fairly

1The prepared statement of Ms. Clark appears in the Appendix on page 96.
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and effectively managed, and provides the best possible govern-
ment services to the American people.

In closing, I would like to thank the Committee staff, my fellow
nominees, and acting MSPB Chairman Robbins for their profes-
sional and collegial approach to the preparations for this hearing.
Further, I want to express my appreciation to my family, friends,
and work colleagues over the years for their guidance and support.
And most especially, I want to thank the thousands of Federal civil
servants I have been privileged to meet over the course of my ca-
reer. They are the foundation of my faith in the enduring value of
the Federal civil service system to the American people.

Thank you for allowing me the opportunity to present these re-
?arks, and I look forward to responding to any questions you may

ave.

Senator LANKFORD. Thank you, Ms. Clark. Mr. Maunz.

TESTIMONY OF ANDREW F. MAUNZ,! NOMINATED TO BE A
MEMBER, MERIT SYSTEMS PROTECTION BOARD

Mr. MAUNZ. Thank you, Senator. Quickly I will introduce my
family that is here today. My wife, Kira, our two daughters, Emory
and Margot. My parents came in from Cincinnati, Ohio, Ed and
Marie Maunz.

Chairman Lankford, Ranking Member McCaskill, Senator Pe-
ters, Senator Hassan, and the rest of the Members of the Com-
mittee and its staff, I would like to thank you for having me here
today. I would also like to thank President Trump for nominating
me to this position. To my wife Kira, our two daughters, my par-
ents, and the rest of my family, I would like to thank you for your
love and support during this process. I would also like to acknowl-
edge the friends, co-workers, and former colleagues who have sent
well wishes and congratulations. Last but not least, I would like to
thank acting Chairman of the MSPB, Mark Robbins, and his staff
for their tremendous assistance in preparing for this hearing.

First, I would like to tell the Committee a little about myself. 1
was born in a place called Clarksburg, West Virginia, where my fa-
ther owned a small men’s clothing store that was originally opened
by my great-grandfather, an Italian immigrant. A few years after
I was born, my dad closed up the store and my family moved out
of town. We eventually settled in Cincinnati, Ohio, where my dad
continued to work in retail and my mom worked as a teacher, pri-
marily at a Catholic elementary school.

My father is the hardest working person I know. He would regu-
larly work 70-80 hours a week, 67 days a week, to provide for our
family. With his work schedule, my mom had to do the bulk of
managing our household, which she did wonderfully while bal-
ancing her own career.

As an attorney working for the Social Security Administration
and as a Federal employee, I have always tried to keep in mind
that my salary is paid by the taxes of people like my parents, peo-
ple who go to work every day, work hard, and expect their govern-
ment to be responsive and efficient. These people, the American
people, deserve a Federal Government with the best workforce pos-

1The prepared statement of Mr. Maunz appears in the Appendix on page 151.
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sible. I believe that the MSPB plays a crucial role in achieving this
goal. The MSPB helps ensure that all personnel decisions are based
on merit, it helps protect whistleblowers and our veterans, it keeps
the workforce free of partisan political activity, and so much more.

In my opinion, the MSPB fulfills its mission best when it applies
the relevant legal authorities as they are written and does not
stray beyond its statutory mandates. The job of the MSPB is not
to favor one side versus the other. It is to protect our civil service
system by reviewing the facts and applying the law in a neutral
and fair way. When it performs its functions properly, the MSPB
is one of the most important entities in achieving a Federal Gov-
ernment that works best for the American people.

I am ready for the important job of serving on the MSPB. For
nearly 10 years, I have been immersed in the many complicated
issues Federal agencies face. I have litigated employment law cases
in many forums, including before the MSPB. I have provided legal
advice on a wide variety of issues, and trained agency managers on
some of the many laws they must be aware of when managing em-
ployees. I believe this experience will serve me well, if I am con-
firmed to the MSPB.

I am excited about this opportunity, and if the Senate confirms
me, it would be an honor to serve in such an important position
in our government. I will now make myself available to answer any
questions the Committee may have. Thank you.

Senator LANKFORD. Thank you, Mr. Maunz. Ms. McLean.

TESTIMONY OF CARMEN G. MCLEAN,! NOMINATED TO BE AN
ASSOCIATE JUDGE, SUPERIOR COURT OF THE DISTRICT OF
COLUMBIA

Ms. McLEAN. Thank you, Mr. Chairman, Senator Peters, Senator
McCaskill, and Senator Hassan. I am deeply grateful for the oppor-
tunity to appear before you as you consider my nomination to be
an Associate Judge of the Superior Court of the District of Colum-
bia. It is a great honor to be nominated and considered for this po-
sition.

I would like to thank the Judicial Nomination Commission and
its chair, the Honorable Emmet Sullivan, for recommending me,
and the President for nominating me. I thank Superior Court Chief
Judge Robert Morin for attending here today, and Congresswoman
Norton for her support. Finally, I would like to express my sincere
thanks and appreciation to the Committee Members and the dedi-
cated Committee staff for their hard work in considering my nomi-
nation, and for the courtesy and professionalism to me throughout
this process.

Here with me today is my husband, Carson McLean, to whom I
am immeasurably grateful for his unwavering encouragement, and
my children, 8-year-old Coen and 5-year-old Cait, who inspired me
to reach for my dream to become a judge. I love you all dearly.

I would also like to recognize my mother, Marcia Rush, also here
today; my sister, Darcy Guerricagoitia, who is on duty as a Lieu-
tenant Commander in the United States Navy today; and other
members of my family who have been endlessly supportive and are

1The prepared statement of Ms. McLean appears in the Appendix on page 210.
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watching from afar. Finally, I would like to acknowledge the many
friends and colleagues who have guided and encouraged me in a
myriad of ways. Thank you all for your kind support.

In 1998, I moved from rural Oregon to the District of Columbia
to attend Georgetown University Law Center and I have been here
ever since. In 2001, I began working just a few blocks from here,
at the Washington office of Jones Day, an international law firm.
During my nearly 17 years at Jones Day, I have been privileged
to work with many brilliant, strategic, hard-working lawyers, rep-
resent influential and innovative clients in a variety of industries,
including digital music, automotive, and pharmacology. I have
worked on large-scale litigation matters involving complex and
novel legal issues. I am extremely grateful for the lessons that I
have learned through these experiences and from my talented col-
leagues, and for the honor of working at Jones Day.

During the past 17 years, I have also dedicated a great deal of
time to pro bono and public service matters impacting the citizens
of the District of Columbia. While I have worked on a range of mat-
ters, I have spent the vast majority of my time in the service of
at-risk children who need safe, permanent, and loving homes.
Through these matters, I saw first-hand the impact of our justice
system on the citizens of the district and was motivated to further
my public service.

Through this work, I also frequently appeared before District of
Columbia Superior Court judges who demonstrated a mastery of
the relevant laws, rules, and procedures; who treated all litigants
fairly, with dignity and respect; maintained high standards for
counsel; were deliberate in their application of the law to the facts;
and provided thoughtful and timely decisions. If I am fortunate
enough to be confirmed, that is exactly the type of judge that I will
work very hard to become.

Again, thank you for the opportunity to appear here today. I am
humbled to be considered for this position, and I look forward to
answering your questions.

Senator LANKFORD. Thank you. Thank you to all of you.

We have three mandatory questions that we ask all of our nomi-
nees, that I wanted to be able to just ask each of you, and I will
ask each of you for a verbal response, and then I am going to go
directly to Senator Hassan for questions from there.

First question. Is there anything that you are aware of in your
background that might present a conflict of interest with the duties
of the office to which you have been nominated? Mr. Kirk.

Mr. Kirxk. No.

Senator LANKFORD. Ms. Clark.

Ms. CLARK. No.

Senator LANKFORD. Mr. Maunz.

Mr. MAUNZ. No, Senator. There is no fundamental conflicts, as
I mentioned in the questionnaires. There could be, it is unlikely but
there could be individual cases that I could have to recuse myself.

Senator LANKFORD. We will talk about that in a moment then.
Ms. McLean.

Ms. McLEAN. No.

Senator LANKFORD. The second one. Do you know of anything
personal or otherwise that would in any way prevent you from fully
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and honorably discharging the responsibilities of the office to which
you have been nominated? Mr. Kirk.

Mr. KirK. No.

Senator LANKFORD. Ms. Clark.

Ms. CLARK. No.

Senator LANKFORD. Mr. Maunz.

Mr. MAUNZ. No.

Senator LANKFORD. Ms. McLean.

Ms. McLEAN. No.

Senator LANKFORD. Third question. Do you agree, without res-
ervation, to comply with any request or summons to appear and
testify before a duly constituted committee of Congress if you are
confirmed? Mr. Kirk.

Mr. KiRK. Yes.

Senator LANKFORD. Ms. Clark.

Ms. CLARK. Yes.

Senator LANKFORD. Mr. Maunz.

Mr. MAUNZ. Yes.

Senator LANKFORD. Ms. McLean.

Ms. McCLEAN. Yes.

Senator LANKFORD. Thank you. Thank you all. I recognize Sen-
ator Hassan for her questions.

OPENING STATEMENT OF SENATOR HASSAN

Senator HAsSSAN. Well, thank you, Mr. Chairman, and Ranking
Member, and thank you to all of our nominees, and congratulations
on your nominations and to your families as well. Nobody does pub-
lic service on their own. They do it with the support of their fami-
lies, and we are very grateful to yours, as well as to all of you.

Ms. McLean, I wanted to just start with you. It is always impor-
tant to me, also a lawyer, to find out why people who aspire to a
judicial position became lawyers in the first place. So what inspired
you to want to go into law and what guiding principles will you
take to the Superior Court, should you be confirmed?

Ms. McLEAN. Thank you, Senator, for that question. When I was
a child, my mother was a legal secretary and a judicial assistant,
and I went to work with her on many occasions and I saw what
the men that she worked for did for a living, how they helped their
clients, how they helped the litigants before them. I decided when
I was 5 that I was going to be a lawyer, and I never wavered.

I did not voice my desire to be a judge until I started this proc-
ess, but it was always there. I always wanted to serve my commu-
nity in some capacity, and that is why, for the past 17 years, I have
been so dedicated, while in private practice, to pro bono service,
and why I now want to make the move to full-time public service.

And the quality that I would take to the bench is just an inher-
ent sense of justice, principles, and a desire to be organized and
prepared, and treat each litigant with dignity and respect, and
move cases forward in a timely manner so that all can have access
to justice.

Senator HASSAN. Well, thank you. What I am always looking for
in a nominee, and in a judge, is somebody who turns their court-
room into a place where everybody truly not only is treated proce-
durally equally but feels equal in the moment and understands
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that their case will be heard, based on the law and based on the
general principles that we respect each and every individual. So
thank you very much for your answer and for your willingness to
serve.

To the MSPB nominees, I am going to ask each of you to answer
just the same question. The MSPB has the authority to issue stays
of agency action in whistleblower cases. However, they cannot do
so when the MSPB lacks a quorum, which, as you have all noted,
is currently the case.

The Committee Chair and Ranking Member have co-sponsored
legislation to allow for the MSPB to issue additional stays in the
absence of a quorum, which would be a good step, but in an ideal
world we would always have a quorum.

I worry that this lack of urgency to have a quorum has already
had negative impacts on whistleblowers and sends a message to po-
tential whistleblowers that their protection is not a priority.

So should each of you be confirmed, how will you work to ensure
that whistleblowers are given adequate protections, and will you
advocate for changes that will ensure that they always have protec-
tions, even in the absence of a quorum?

And I will start with you, Mr. Kirk.

Mr. Kirk. Thank you for the question, Senator Hassan. Whistle-
blowers constitute one of the lights in our government where, when
it turns on, you know there is something to be done now, kind of
like the lights when the British were coming, and they deserve our
full attention, protection. Those things they are bringing to us are
urgent matters. We need to take full cognizance of them. We need
to do something about them. I find that one of the best things that
MSPB does is adjudicate those issues that typically are brought up
from the Office of Special Counsel to us, and the fact that they can-
not get justice right now, it is, like I said, the elephant in the room.

Senator HASSAN. Thank you. Ms. Clark.

Ms. CLARK. The principle step that we will be taking, that I will
be taking, if confirmed, is to adjudicate those cases fairly, impar-
tially, and expeditiously. I am sure that if we are confirmed one of
the first things we will do is be meeting with staff to come up with
an action plan for clearing the backlog and prioritizing cases. It
would not surprise me at all if a big subject of discussion is wheth-
er to make whistleblower cases one of those priorities, and how to
do that. But, principally, what we can do for whistleblowers is ad-
judicate those cases fairly and expeditiously.

With regard to change, I believe that I really need to be there
and understand the landscape, but consideration of policy rec-
ommendations or procedural changes to the MSPB that would even
more protect whistleblowers is something that I will dedicate my-
self to.

Senator HAssAN. Thank you. And Mr. Maunz.

Mr. MAUNz. Thank you, Senator. To echo my fellow nominees, 1
believe whistleblowers play a very important function in our Fed-
eral Government in identifying malfeasance. And to the extent
someone has made a disclosure that is protected under the whistle-
blower statutes, they should be protected from retaliation to the
fullest extent of the law, and I believe the best way for the MSPB
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to make sure whistleblowers are protected is to apply that law and
to take those cases very seriously that come before us.

As far as your question about changes, I think that is something
that once I get into the job, hopefully, if confirmed, that I would
be able to talk to career staff and other people that may have iden-
tified issues that have popped up now, when there was not a
quorum, that could be fixed, and things that could be changed in
the legislation to help prevent those problems from happening
again, should a lack of a quorum occur.

Senator HASSAN. Well, thank you very much, and thank you, Mr.
Chair. I yield the rest of my time.

Senator LANKFORD. Thank you. Senator Heitkamp.

OPENING STATEMENT OF SENATOR HEITKAMP

Senator HEITKAMP. Thank you, Mr. Chairman, and thank all of
you for your willingness to serve and the willingness to put your
name forward. This is kind of a grueling process. I know a number
of you have been waiting a long period of time, maybe through two
Administrations, in terms of nominating. But it is time that we get
the Board up and running and that we make sure that we have
enough judicial support in D.C. to support the important work that
that branch of government does. So congratulations to all of you.

I am struck by kind of this sense that the merit system is anti-
quated, and I am curious about the role that each one of you will
play, going forward, in protecting that system, or at least hopefully
modernizing that system. And so maybe talking about merit-based
employment, start with you, Mr. Kirk, can you give me the elevator
speech that you would give anyone who told you that Federal em-
ployees do not do a good job and that their job is unreasonably pro-
tecte(;, and that we really do not need a merit-based system any-
more?

Mr. Kirk. I come from a military background in the Army and
I can tell you that we value our fire protectors, our police, our mili-
tary. But the people do not understand. What gets delivered to
them every day is from a Federal employee. That Federal employee
goes to work, work his or her heart out, goes home to the family.
Every day they have a tough job. They go and do what we have
to have done, and we cannot just say there is no merit to their
business. They are our business.

So the merit system, in my viewpoint, would be to celebrate their
service, to give them the due they are due, and as I said earlier,
to pay them fairly for the fair day’s work they put in.

Senator HEITKAMP. Thank you. Ms. Clark?

Ms. CLARK. Sure. It always strikes me as inconsistent to question
why we should have a merit-based system when merit is such a
positive word. But the essential point of our merit-based system is,
in the first instance, to protect against arbitrary action, decisions
based on partisan or other prohibited discrimination and reasons,
to create a stable workforce, an educated workforce, and to ensure
that decisions made about their employment is always based on
merit. And at the end of the day, that means that you are going
to have the most highly qualified, highly trained, career staff who
can weather the changes in government that are the foundation of
our democracy. And what makes those changes allow for continuity
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of those outstanding government services is a merit-based civil
service.

Senator HEITKAMP. Thank you. Mr. Maunz.

Mr. MAUNZ. Thank you, Senator. Senator, I would tell this indi-
vidual that the Federal Government and the Federal workforce
work for all of us, and we do not want it to work for a particular
political party, regardless of what party you belong to, or no party
at all. You want the jobs to be—who gets the job to be determined
on who is the best person for the job. You do not want it to be
handed out through political patronage or anything like that, and
I believe our civil service laws, our Merit Systems Principles, play
an important role in ensuring that the best people are hired for the
jobs and that those people are not fired for the wrong reasons.

Senator HEITKAMP. Do you think if we did not have a merit-
based system and the protections of a merit-based system we would
be able to recruit the same quality Federal employees that we have
today? And we will start with you, Mr. Maunz.

Mr. MAUNZ. Well, I think as far as who would be attracted to the
jobs, I am not sure, but, without certain civil service laws the same
people would not apply. But I certainly think it helps ensure that
the actual people who are hired are the best people for the jobs,
and that, as I just mentioned, any time, in a government agency,
depending, there could be the motivation to hire people that are po-
litically connected or people that maybe volunteered on the cam-
paign, or something like that. And I do not think we want that,
and I know we do not want that.

SOII think the civil service law certainly helps us hire the best
people.

Senator HEITKAMP. Ms. Clark.

Ms. CLARK. I agree. I think the system does ensure that those
people who are hired are highly qualified and properly vetted, and
that the checks that are in place in terms of performance manage-
ment allow for that decision to be evaluated and corrected if made
incorrectly in the first instance.

Senator HEITKAMP. Mr. Kirk.

Mr. KirK. Senator, history informs us. We learn from the past.
Chaos happens without a merit systems protection service. We are
looking for the brightest, the best, the stars to come into the gov-
ernment. They serve because they want to serve. They do not come
here for the salary. There is not much of that. They come here be-
cause they want to be somebody, doing something for the American
public. Those are the people we want. I would never want to see
the merit system go away. Those nine principles are sacrosanct.

Senator HEITKAMP. Yes. I mean, I think quality, continuity, and
making sure that partisanship is OK, at top levels, as they fulfill
an agenda, but the daily, day-to-day work, want to draw from the
most expansive pool that you can, and that means that it cannot
be partisan-based.

And, Ms. McLean, congratulations on getting your hearing and
good luck to you. I know you will be a great judge. Thank you.

Senator LANKFORD. Senator Peters.

Senator PETERS. Thank you, Mr. Chairman. Mr. Kirk, the first
question is for you. After more than a year without a Board
quorum, what is your plan to adjudicate the more than 1,250 cases
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curreé})tly awaiting a decision from the Merit Systems Protection
Board?

Mr. Kirk. Thank you, Senator Peters. Right now we have a staff
that is working on those cases and they have brought them forward
in certain versions. Those cases have to be looked at by us in a cir-
cular manner right now. Under our authority, I, as the lead of the
agency, have the authority to reach out to other agencies and pull
in Administrative Law Judges (ALJs), administrative judges and
attorneys and staff, and bulk up our processing. They will still
come before the three of us, if confirmed. To do that, I will consult
with my colleagues, in a collegial manner, but in management I
will also start talking with the staff of the Board and find out what
ideas they have.

I have been Iincluded in processing of prior problems. At the
Army Science Board, they were years behind. I came with a Lean
Six Sigma team, three people, and in 45 days we converted that
process, reformatted it, and rolled it out, deployed a system that
now, maximum is 90 days. We bring in people to come serve be-
cause of that. But you have to think outside the box. The old ways
of doing things will not cut it, and we have a huge problem coming
up.

As you are probably aware, there may be some changes coming
in the Federal Government. If that happens, there may be Reduc-
tion in Force (RIFs), furloughs, firings. We have to deal with that,
and the way to deal with that is to fairly and quickly get a system
into place to deal with it. I believe I can do that. Thank you, Sen-
ator.

Senator PETERS. Well, if confirmed, would you institute specific
changes in policies? You mentioned one from your previous experi-
ence. Would we expect something similar to that, or do you have
something else in mind?

Mr. Kirk. Well, I have not really studied it yet and I would have
to deal with my colleagues and the Board staff, so specifics, no, I
am not going to prejudge anything because I do not know what I
am going to find when I find the lay of the land. The acting Chair-
man and present staff have given me a light briefing at the top
about things. I think they have some good handles on some things,
but they have not been able to make that move because they do
not have a quorum and they cannot vote those things through.

As administrator and chief executive officer (CEO), I will have
certain powers, but I will not execute them without the collegial
support of my Board and staff. Thank you.

Senator PETERS. So what is your understanding of how this back-
log occurred in the first place?

Mr. Kirk. Well, they can handle about 75 cases, I believe, a
month. When they had a few cases kind of bulk up on them, on
the calendar, all of a sudden the Vice Chairman left, and then the
Chairman left, and then there was no action. And you have to give
the man credit. Mark Robbins did yeoman service but he cannot
vote. And so without that it just piles up.

Senator PETERS. Thank you.

I am going to want to ask the three of you some of your thoughts
on proposed legislation, the Modern Employment Reform Improve-
ment and Transformation (MERIT) Act which would significantly
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reduce the time it takes to fire a Federal worker accused of poor
performance or misconduct. The bill reduces the time for an em-
ployee to appeal firing decisions or for the MSPB to intervene on
their behalf, and extends new employee probationary periods to 2
years. It would also allow agencies to avoid negotiated grievance
procedures, reduce benefits of workers who are convicted of a fel-
ony and fired, and rescind bonuses or other cash awards deemed
to be wrongly paid.

On Tuesday of this week, the Nation’s largest Federal union, the
American Federation of Government Employees, American Federa-
tion of Labor and Congress of Industrial Organizations (AFL-CIO),
signaled its strong opposition to the MERIT Act, arguing that the
legislation would make it easier to fire Federal employees and
would give agencies alternative mechanisms for punishment of
Federal workers.

So to each of the nominees, my question is, in your view, does
this legislation support or undermine the due process system that
provides Federal workers with a meaningful opportunity to defend
themselves when treated unfairly? And I guess we heard from you
first, Mr. Kirk, so we will start at the other end of the table and
work that way. Mr. Maunz.

Mr. MaUNZ. Thank you, Senator. I would need to study the legis-
lation more. I know I saw news reports about it passing a House
committee, I think, earlier this week. I would need to take a closer
look at all the ins and outs of the particular legislation. I think,
generally, the MSPB should stay out of the legislation that Con-
gress is proposing in this area. Our job is to take whatever laws
Congress gives us and apply those to the facts of individual cases.
I leave the making of laws to lawmakers. So, Senator, I would cer-
tainly need to study this legislation more before I could give any
type of informed opinion on it.

Senator PETERS. OK. And we will give you that opportunity and
we will be following up with some written questions after you have
had a chance to review the legislation. We look forward to having
your response.

Ms. Clark.

Ms. CLARK. Yes, Senator Peters. Similarly, I have seen the press
reports. I have not studied the legislation carefully enough to have
a professional opinion. I would also note that the statutory role of
the MSPB is not to make policy but to adjudicate cases based on
policies set by Congress, and then to offer evidence-based studies
and review of OPM personnel actions. I really look forward to that
part of the job. I know that, as a practicing attorney, I frequently
consulted MSPB’s evidence-based studies and found them to be
very useful in this area.

I also would note just that I had a significant period of time as
a Federal manager and found the existing merit system to be one
that I found to be very practical and workable in terms of holding
employees, who were my subordinates, accountable, and without
undue use of resources or undue time. And I also found, in my ex-
perience, that the due process protections not only benefited me as
a manager, to make sure that we were really doing the right thing,
we had our facts straight, but also supported the collegial atmos-
phere of the other workers who were not involved in the perform-



16

ance or misconduct type issues, because not only did they see us
as holding their coworker accountable but they also saw us acting
in a way that was fair and transparent, giving them the assurance
that if they were ever in those shoes they would be treated accord-
ing to the Merit Systems Principles as they exist.

Senator PETERS. Thank you. Mr. Kirk.

Mr. KirK. Senator, I do not want to prejudge this because I have
not read the legislation. I have been here 40 years in this town,
though, and sometimes what gets introduced and passed does not
get enacted. So I would be very curious to see what is enacted. But
we follow the laws you give us, and we follow the Constitution, and
the court, once in a while, takes some of the laws you pass and
sends it back.

So I do not know which it will be. I will try to do my very best,
under the laws you give me, and I guarantee you, and I pledge to
you we will be up here, dealing and answering with your questions
any time you want us here.

Senator PETERS. So, and I understand, either one of you or all
three of you, have mentioned you have not seen the legislation so
I could indulge the Chairman, that is kind of just a general ques-
tion and does not require you looking at the legislation specifically
and knowing the details.

Just in your view, generally, and just your thoughts, quickly,
would eliminating or shortening processes for Federal workers to
challenge firing decisions of agencies and empowering agencies to
take back bonuses or garnish benefits, do you think that improves
Federal employment practices?

We can start with you, Ms. Clark, and then we will go to Mr.
Maunz and then to Mr. Kirk.

Ms. CLARK. Again, I just have to say that the array of tools avail-
able to managers to hold employees accountable is a policy deci-
sion. It is not the function of the MSPB to make those policy
choices. It is the role of Congress. And to the extent

Senator PETERS. I am asking you, just your thoughts, generally.
I am not asking you to make policy. I just want to know where you
are coming from on this issue. How do you think about it?

Ms. CLARK. Well, I can say that from my experience as a Federal
manager for 7 years with a staff of about 70, that I found the tools
at my disposal in the civil service to be adequate and practical, and
I was able to hold employees accountable for a range of perform-
ance and conduct issues without an issue, and continue to motivate
the staff that was under me.

Senator PETERS. Mr. Kirk.

Mr. Kirk. The rights and privileges of individuals, when they
begin to serve in our government, are the same rights and privi-
leges as anybody in life, but when they assume certain duties they
assume certain obligations. With rights and privileges comes duties
and obligations. I would expect people to perform their job. If there
is some tweaking needed to be done to the system, I trust you and
the other Senators and the House to tell me what you want done,
because you will have judged those issues, and I will enforce your
laws. But we do not make policy at the MSPB.

Mr. MAUNZ. Thank you, Senator. Senator, I think as far as due
process and things like that I think the Supreme Court has stated
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that public employees have the due process that the legislature
gives them. So, once again, it is up to you all and your colleagues
to determine the steps that need to be taken to remove Federal em-
ployees.

As far as the specific proposals you have given, once again I am
not trying to dodge it, but you asked my opinion. I think it would
depend on the circumstances. I do not know of any specific exam-
ples off the top of my head where a shorter timeframe would had
allowed an agency to hold an employee accountable where they
could not otherwise, but I do not know of all the situations that the
legislators that put together that particular piece of legislation
have examined or studied. So I do not know the full range of the
issues.

Senator PETERS. Thank you. Thank you, Mr. Chairman, for the
additional time.

Senator LANKFORD. Ms. McLean, you decided to be a lawyer at
5 years old, so I feel like I should swap out and put Cait in that
chair and then go ahead and begin now, questioning her and pre-
paring her for her future nomination, is what I feel like we should
do, to go ahead and get that started. Because is not Cait five?

Ms. McLEAN. Yes, Senator.

Senator LANKFORD. So maybe the next hearing, Cait, we will
bring you up and get you started in this process.

Let me ask you a couple of other questions on this. The role of
a judge is a very important role, obviously, in our democracy, but
it is to focus on the facts and the law. So my simple question for
you, do you pledge to be able to judge based on facts and law, not
based on preference?

Ms. McLEAN. Absolutely, Senator. That is the essential role of a
judge and I take that responsibility very seriously.

Senator LANKFORD. Thank you for that.

Let me ask you about your pro bono experience, which you have
done extensive work on that. How do you think that affects you as
you approach this, coming at it not from preferences or background
but coming at it with facts and law? The pro bono experience obvi-
ously affects your own family, your own background, what you
have seen, how you practiced law in the past. What do you bring
to this that is an asset?

Ms. McLEAN. My pro bono experience rounds out my overall ex-
perience in the diversity of my background, from not only just rep-
resenting large corporations but representing the individuals that
I will see in Superior Court if I am fortunate enough to be con-
firmed, because all of my clients would have been pro se had I not
been their pro bono lawyer, and as we know, Superior Court has
a tremendous number of pro se litigants. And I have understood,
over the years, what their background is.

I have learned how to communicate effectively about complicated
legal issues and processes, and it has taught me, through rep-
resenting combat veterans, a mother who wants to adopt a child
who is in the neglect system and has acquired immune deficiency
syndrome (AIDS), a father of four who is dealing with housing code
violations, I have gained respect to all of the litigants that would
come before me, and it will help me to ensure that I continue to
treat everybody with respect so that everybody gets to have their
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fair day in court. And then I can communicate with them about the
results of my decision in a means that they can understand.

Senator LANKFORD. OK. Fair enough. As we go back through a
lot of things you have written, that is the benefit of where you have
been in the past. You have a lot of writing and a lot of things there.
There is one that stood out to me. You had written a journal entry
called “Innovation Does Not Cure Constitutional Violation: Chari-
table Choice and the Establishment Clause,” where you kind of laid
out some perspective on that. Walk me through a little bit of that
particular journal, if you remember it, from there, because it has
been a while since you have written that, obviously, but just on
your perspective that came from that, where that came from, what
yﬁur perspective is on the establishment clause and charitable
choice.

Ms. McLEAN. Yes, Senator Lankford. Thanks for that question.
I wrote that note about 20 years ago——

Senator LANKFORD. OK. So it is recent.

Ms. MCLEAN [continuing]. When I was in law school. I had just
graduated from a conservative Christian university and was at-
tending Georgetown, and I was taking religion and law courses and
trying to sort of see the intersection of my faith in the extent of
time that I had spent there with the religion clauses. And I have
not reviewed that note in the past 20 years, but if I recall correctly
it was just noting that the free exercise of religion, as guaranteed
by the Constitution, is one of our core values.

Senator LANKFORD. That is great. Thank you. Sorry to pull up
a two-decade-old law journal.

So let me ask a couple of other questions of some of the folks
here for MSPB. The issue that Senator Peters brought up I think
is the dominant issue, and, Mr. Kirk, you brought this up already.
The backlog is untenable for the Federal worker at this point, and
it has to be resolved, but it has to be resolved fairly.

So you talked a little bit about the process with Senator Peters.
What I need to hear from you is this group is not going to feel the
obligation to hurry and to not give a full hearing to the cases that
are coming before them, that you are going to feel the pressure of
needing to get caught up on the backlog, but that individual that
has been waiting a long time is feeling the pressure of waiting that
long to get a good decision on it, that is fair one way or the other.

Help me understand how you are going to get the backlog but
also maintain the fairness of the process.

Mr. Kirk. Thank you, Senator Lankford. When you adjudicate a
case, you have to give every case full, unbiased, nondiscriminatory
analysis. You do your research, you check out what is important in
that case, you check out the precedents, the constitutional law.
Some cases will have neither law nor facts on their side. Those are
easy to dispose of. On the other hand you have cases that are mag-
nificently complicated, covering years of problems. Those have to
take a longer time, and a more thorough time. I would anticipate
some of those cases I will be sending back to research again, to get
those people the fairness and the justice they deserve.

These are not easy matters but every single person who comes
before us, that is his life. That is her history. That is the worth of
the individual, and they are going to get full, complete justice
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under the laws of the Constitution and our precedents in court and
the MSPB. And if you change the laws, we will enforce those laws,
but they are still going to get a fair judicial outcome.

Senator LANKFORD. That is what we are looking for.

Ms. Clark, you have been around this quite a bit, to be able to
see the functioning, to work with a lot of different clients and such.
MSPB was established in 1978, as a part of the Civil Service Re-
form Act. There is a lot that has changed since 1978, thankfully,
that has changed in that time period. Do you see things that need
to change in MSPB that are just structural changes that need to
be there, to be able to best protect workers?

Ms. CLARK. Thank you for the question. I really do believe that
I need to be there and get an in-depth understanding of the work
processes and the structural organization in order to accurately an-
swer your question. I am sorry. I am really not trying to dodge, but
that——

Senator LANKFORD. I understand that. That is fine.

Ms. CLARK [continuing]. Is also based on the experience I had at
the FLRA that it was until I got there that I really could form a
good judgment. But everything that we have been talking about, in
terms of the continuity of the career civil service, I know first-hand
how important that is, and we have that at the MSPB too. And I
believe that we are going to be able to get up to speed and answer
the kind of questions you have very quickly, if and when we are
confirmed.

Senator LANKFORD. OK. Fair enough. Mr. Maunz, you had an in-
teresting response to me when I was talking about conflicts of in-
terest, that demands some more clarification. Is there an area that
you know of right now that you are going to need recusal, or that
there may be a pending conflict of interest?

Mr. MAUNZ. No, Senator. I think I was being extra cautious.

Senator LANKFORD. Your legal training.

Mr. MAUNzZ. Like anyone who has practiced in an area of law
that they would then be overseeing cases in the same area I have
consulted with MSPB ethics staff. Potentially if there were cases
I worked on personally or situations I worked on personally at So-
cial Security Administration, I would not want to be in a role of
judging that. Obviously, if they are someone that I knew personally
or an individual that I knew on a personal level, I would not want
to be involved in deciding their case either.

So that is something I would discuss on a case-by-case basis with
the Ethics Council. I do not know of any specific cases before the
MSPB that are like that. I do not know of any huge swaths of cases
that I will have to recuse myself from. I think I was just, trying
to—

Senator LANKFORD. Being lawyerly.

Mr. MAUNZ [continuing]. Prevent myself from saying no here and
then maybe 2 years down the road I have to recuse myself from
a case and then someone points to this testimony.

Senator LANKFORD. You are right. Thank you. Thank you for
that.

Ms. Clark, you also mentioned, in your background materials,
you have done extensive work as a counsel at International Federa-
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tion of Professional and Technical Engineers. Do you anticipate
having to recuse yourself from any of those cases?

Ms. CLARK. It is highly unlikely because it has been nearly 10
years since I worked there. However, I will work the General Coun-
sel’s Office and the Ethics Officer at the MSPB to ensure that if
:cihere are any cases that I need to recuse myself from, that I will

0 S0.

Senator LANKFORD. Other issues that you would want to make
sure you get into this testimony? We have obviously pummeled you
with questions on the staff level. We have a tremendous amount
of written materials from you. Are there things that you want to
make sure that you get into the public testimony today, from any
of the four of you? Mr. Kirk.

Mr. Kirk. I would just like to thank Acting Chairman Mark Rob-
bins, Jim Eisenmann, Roz Coates, and all of the people at MSPB
that briefed us and did a good job of being our Sherpas. I would
like to thank those people who have been supportive of my can-
didacy, and particularly the President, who nominated me, and I
am just grateful to be here, Senator.

Senator LANKFORD. OK. Thank you. Ms. Clark.

Ms. CLARK. I just appreciate you all, your support in expediting
this hearing so that we can get a quorum at the Board and get
back in business. Thank you.

Senator LANKFORD. Thank you. Mr. Maunz.

Mr. MAUNZ. Senator, I do not have anything specific other than
to say if confirmed to this position it would be truly an honor to
serl\l/e, and I think this is important work that needs to be done
well.

Senator LANKFORD. I agree. Ms. McLean.

Ms. McLEAN. Chairman, I have nothing to add other than that
it is truly an honor, and if I am confirmed I will work very hard
to neutrally apply the law to the facts.

Senator LANKFORD. Thank you.

The nominees have made financial disclosures and provided re-
sponses to biographical and prehearing questions submitted by the
Committee.l Without objection, which I will assume there is no ob-
jection on the dais,? this information will be made part of the hear-
ing record,® with the exception of the financial data, which is on
file and available for public inspection in the Committee offices.4

The hearing record will remain open until noon tomorrow, Friday
the 20th, for submission of statements and questions for the record.
I would assume that the Committee will be in contact with Cait
McLean to be able to discuss the next hearing for her as well. But
thank you for bringing your families and thank you for already
your commitment to be able to fill out so many pieces of paper.
There is so much background work to be able to get to this spot.
We look forward to getting a chance to be able to move this on to
the next level in the days ahead.

With that, the hearing is adjourned.

[Whereupon, at 11:07 a.m., the Committee was adjourned.]

1The information submitted by Mr. Kirk appears in the Appendix on page 27.
2The information submitted by Ms. Clark appears in the Appendix on page 98.
3The information submitted by Mr. Maunz appears in the Appendix on page 153.
4The information submitted by Ms. McLean appears in the Appendix on page 211.
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SENATOR JAMES LAKKFORD; CHAIRMAN o Spnator Heror Herrkaus, Rankmve Mewss
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Hearing before the Homeland Security and

Government Affairs Committee

Thursday, July 19 at 10:00 AM

Nomination of Dennis D. Kirk to be Member and Chairman of the U.S, Merit Systems Protcction Board;
Nomination of The Honorable Julia A. Clark to be Member of the U.S. Merit Systems Protectiou Board;

Nomination of Mr. Andrew F. Maunz to be Member and Vice Chairman of the U.S. Merit Systems Protection
Board;

Nomination of Carmen G. McLean to be an Associate Judge, Superior Court of the District of Columbia

Good moming. Today we will consider the nominations of Dennis Kirk, Julie Clark and Andrew Maunz to be
Members of the Merit Systems Protection Board. We will also consider the nomination of Carmen MeLean to be an
Associate Judge of the Superior Court of the District of Columbia.

The Committee takes these nominations very seriously, and we are pleased to have you appearing before us today.

Dennis Dean Kirk, originally of Kansas, eamed a B.S. from Northern Arizona University and his 1.D., from the
Washburn University School of Law.

Upon graduation, he moved to the Washington arca and began warking for the Interstate Commerce Commission.

Mr. Kirk left government service to practice law in private practice in Northern Virginia for almost threc decades
before rejoining the federal government in 2005,

From 2005 until 2012, Mr. Kirk worked at the Pentagon for the Department of the Army, where he was recognized
with multiple awards including a Special Act or Service Award for saving the Army millions of dollars.

The Honorable Julia Akins Clark is originally from the Shawnee, Oklahoma area. She graduated from Oklahoma
Baptist University with a B.A. in Political Science and then proceeded on to American University’s Washington
College of Law, where she earned her J.D. in 1980.

After completing law school, Ms. Clark alsa went to work for the federal government, joining the U.S. Department
of Justice. After five years of public service, she went into private faw practice here in the area before moving on to
work briefly for the National Coalition for the Homeless.

Ms. Clark worked as Counse for the International Federation of Professional and Technical Engineers for over two
decades before being nominated and confirmed twice during the Obama Administration to serve as the General

(21)
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Counsel of the Federal Labor Relations Authority. Ms. Clark currently serves in the Congressional Office of
Compliance.

Andrew Felton Maunz, of Maryland, is also nominated to serve as a Member of the MSPB. A native of Cincinnati,
Ohio, Mr. Maunz received his B.S. from Miami University in Ghio in 2005 and then attended the University of
Toledo College of Law, earning his I.D. in 2008.

Like his fellow MSPB nominees, Mr. Maunz joined the federal government upon completion of law school. Mr.
Maunz has worked as an attorney in the Office of the General Counsel of the Social Security Administration since
2008. He currently serves the agency as a senior attorney and has represented the agency in employment litigation
before administrative agencies, including the Merit Systems Protection Board,

And Carmen McLean is appearing before us today as a nominee to be an Associate Judge of the Superior Court of
the District of Columbia. Ms. McLean, originally from Oregon, graduated with a B.S. from George Fox University
in 1998 and earned her 1.D. from Georgetown University Law Center in 2001.

Ms. McLean is a Partner at Jones Day here in Washington, DC. She has extensive experience in contracts, tort and
antitrust law. She’s also developed an expertise in civil procedure and discovery, especially discovery practices
relating to new technologies and social media.

I would be remiss if I didn’t mention Ms. McLean’s tremendous work on behalf of at-risk children in Washington,
DC. Ms, McLean has been active with the Children’s Law Center and has provided thousands of hours of pro bono
work to help individuals and families who want to provide a safe and permanent home for at-risk children. For this
work, Ms. McLean was named in 2012 Pro Bono Lawyer of the Year by the D.C. Bar Association. 1 applaud your
hard work and commitment to your community.

Committee staff reached out to a variety of these nominees’ colleagues and affiliates, who spoke highly of them.
Committee staff also had the opportunity to interview all the nominees on an array of issues.

They have thoughtfully and competently answered each question.

1 look forward to speaking with you a bit more today on your experience and accomplishments and how you intend
to bring them to bear in a fair and impartial manner for the Merit Systems Protection Board and for the District of

Columbia.

I now recognize Ranking Member Peters for his opening statement.
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U.S. Senate Homeland Security and Governmental Affairs Committee

Nomination of Dennis Kirk to be Chairman, MPSB,
Hon. Julia Clark to be a Member, MSPB
Andrew Maunz to be a Member, MSPB

Carmen McLean to be an Associate Judge, DC Superior Court
July 19, 2017
Senator Gary C. Peters, Acting as Ranking Member
Opening Statement

Thank you, Mr. Chairman, and thank you to the nominees for being here today and for your
willingness to serve.

Ms. McClean, you have the rare distinction of being nominated to the bench by President Obama
and President Trump. I'd love to hear more about how you managed that. It’s a great relief to
have a judicial nomination without rancor or controversy. I hope you won’t feel left out if you
don’t face too many questions at this hearing,

Today we are also considering three candidates for appointment to the Merit Systems Protection
Board (MSPB), which, as its name suggests, has the core function of safeguarding a merit-based
system of governance.

In a merit-based system, jobs to civil servants are not handed out based on political backgrounds
or financial contributions. Instead, employees must be hired and retained based on their skills
and effectiveness in carrying out the many federal services our communities rely on.

Whether it’s securing our borders, assisting our veterans, or protecting our environment, we necd
to ensure the federal government is pulling from a wide and diverse talent pool of Americans
who are dedicated to working hard for the public,

This is a long-term strategy. Presidents, their Cabinets, and legislators will come and go. A
stable civil service is essential for maintaining a level of consistency, reliability, and competence
in the American government, regardless of political winds.

The Merit Systems Protection Board was established in the same legislation that codificd a
framework for a merit-based workforce. The Merit System Principles and Prohibited Personnel
Practices laid out in the Civil Service Reform Act provide us with the necessary ingredients for
preventing our civil service from becoming a system of political patronage.

The principles include commonsense worker protections like equal opportunity, retention based
on job performance, and fair pay. They rightfully prohibit employees from taking personnel
actions based on anything other than an individual’s qualifications, performance, and suitability
for public service. Importantly, they also prohibit retaliation against whistleblowers who lawfully
disclose instances of waste, fraud, and abuse.
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With over 2 million employees, the federal government is a large, often cumbersome entity. But
the merit system principles set a critical foundation for accountability. While protecting this
framework, we should also diligently try to identify opportunities to make the workforce more
efficient.

The MSPB can play a role in this. The Board is tasked with upholding the merit system
principles through the precedent it sets in adjudicating cases and by taking proactive steps
through civil service studies and reviews of OPM rules.

As we consider your nominations, the question of how you will reinforce the merit system and
promote an effective federal workforce is central to this conversation, especially given the
unfair—and frankly harmful-—sensationalized attacks on our civil service.

We should approach these issues mindful that we have been entrusted as stewards of taxpayer
dollars and that we should work together so that government works for everyone. Thank you,
and I look forward to your testimony.
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MSPB NOMINATION HEARING TESTIMONY

DENNIS DEAN KIRK
MEMBER AND CHAIRMAN
U.S. MERIT SYSTEMS PROTECTION BOARD

SENATE COMMITTEE ON HOMELAND SECURITY AND GOVERNMENT AFFAIRS
July 19, 2018

Chairman Lankford, Ranking Member Heitkamp and Members of the Committee:

Thank you for this opportunity to appear before you on my hearing for confirmation to serve as a
Member and the Chairman of the Merit Systems Protection Board (MSPB). 1’d like to introduce
my family: my son, Dean (now in his final year in law school at my alma mater, Washburn
University of Topeka, Kansas), and my brother, Colonel Donald R. Kirk, U.S. Army (Ret.), who
spent over 32 years in service to our country. My Intern, Oriet Hemenway, is here observing
how our government works.

My thanks to the Honorable Tom Davis, my friend of over three decades, for his supporting
statement he submitted to the Committee, and ask its admission into the record. Tom appointed
me to the Fairfax County (VA) Consumer Protection Commission, where I am now on my

36" year of service.

The MSPB protects 2.2 million federal employees by conducting fair and neutral case
adjudications, regulatory reviews, and independent government studies to improve the
workforce. MSPB, in conjunction with the Office of Personnel Management and Office of
Special Counsel, protects merit system principles and prevents Prohibited Personnel Practices.
The Constitution, U.S. Code, Code of Federal Regulations, and precedents in Courts and the
MSPB, all guide the Board in reaching decisions on original, appellate, and specialized
Jjurisdiction areas.

MSPB has a backlog of about 1,250 cases awaiting decision because no voting board quorum
exists. If nominees are confirmed, it initiates the process towards delivering fair and equitable
justice to waiting federal employees. Employees reporting violations of law, rules and
regulations, waste, fraud, abuse, mismanagement, and specific substantial dangers to public
safety will receive the Board’s full help, such as protecting whistleblowers against retaliation
and retribution.

If confirmed, in collegial collaboration with my other Board members and MSPB staff advisors,
I pledge to ensure the Board will deliver government-wide studies to advise and protect the merit
system by analyzing the health of the workforce, offer best practices, seek modernization of the
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Dennis Dean Kirk, Opening Statement, (cont’d) page 2 of 2

workforce, enforce fair treatment and safety for whistleblowers, and insure a workplace free
from Prohibited Personnel Practices.

As a proven strategic innovator, if confirmed I will develop creative, rapidly effective solutions
to complex problems. For example, I will recruit, hire, train, educate, and deploy into public
service at MSPB the very best qualified diverse pool of federal workers. This will assure fair
pay with excellent treatment for all employees, so they can exhibit the highest standards of
integrity while conducting public service.

The Secretary of the Army created a new position in Army OGC. 1 was its first Associate
General Counsel for Strategic Innovation and Business Transformation. My responsibilities
were to create, design and lead major business modernization. Ideveloped efficient, economical
improvements in civilian/military operational and personnel systems. This saved millions of
dollars for taxpayers. Such incredibly difficult challenges could not have been accomplished
without the support of our Army team of excellent public servants.

It is a great honor and privilege to again hear the call to serve the United States especially in suct
a challenging and noble function. I am happy to take any questions, and answer within my best
abilities and present level of knowledge about the MSPB.
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i *f{‘/ P
RE@A@?ED

HSGAC BIOGRAPHICAL QUESTIONS FOR
EXECUTIVE NOMINEES

1. Basic Biographical Information

Please provide the following information.

Member (Chairman), Merit Systems Protection 3/12/18
Board

lude

Streets
L . - 6315 Annelicse Drive
City: State: VA | Zip: 22044 | City:
Falls Charch Falis Church

State: VA i Zip: 22044
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1850 ' Pittsburg, Kansas USA

SR

Check All That Describe Your Current Situation:
Never Married Married Separated Annulted Divoreed Widowed

o u] o o Xo 0

{Che X if

None Est Est
a -]

Est Est

a n
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2. Education

List all post-secondary schools attended.

8

RS =~ v g i
g:ﬁ:::?& Community College August 1968 :u Moy 1970 llvg;)é
Junior’

College
Northern Universii Angust 1970 Est Est Presont
Arisona ty xa | May1912 xo o B.S. 11\‘;";32
University
Washburn TLaw School August 1972 Est | May 1975 Est Prescot 1D, May
University = woa 1975
Schoot of

Est Est Preseat

o o a




{A) List ali of your employment activities, including unemployment and self-employment.
If the employment activity was military duty, list separate employment activity periods to
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3. Employment

show cach change of military duty station. Do not list employment before your 18th
birthday unless to provide a minimum of two years of employment history.

Self Employed Contract’

Schmitz aﬁd

Partmer (1099)

alls Cﬁurch,

Byt

of
Enforcement

Law Partner Socarras, LLP VA Ocl2Md  xo | Prewtza o

Self Employed Law Offices o Qwner ‘ Falls Church, Est Est
Dennis Dean VA Jun, 2013 x | Presentza 0
Kirk

Self Employed Contract Joseph E, Partner (1099) | Falls Church, Est Est

Las Parther Schmitz, LLP E VA Jsn. 2003 xo | OckI0l4  xn

United States Civil Service | Departmentof | Associate Pentagon April 2007 ¥st | Dec. 202 Est
‘the Army General Arlington, b b

Counsel VA

United States Civil Service | Departmentof | Special Pentagon Eal . Est

the Anmy Assistant to Arlington, May305 - xe  Aplal? - xo
the General VA
i Counsel

Seif Employed Law Officés of | Owner Falls Church, t Est
Dennis Dean VA Avgust 1993 xo | May2008 1o
Kirk

Law Partner ‘Slocum, Boddie, | Pariner Falis Church, Bst Est
MLI!TBy, and VA July 1990 10 § Auguat 1993  xo

i Kirk

Self Bmployed Law Officesof | Owner Falls Church, Est Ba
Dennis Dean VA Moy 1982 a0 | July 199" xo
Kirk

Attorney Goff, Sims, Attorney Washington, Est Est

. Cloud, Sheppard e June 1977 xo | May1982  xg
| & Walker, P.C.

Other Federal Employment | Interstate Trial Attorney, | Washington, Est Bt
Commerce Director’s D August 1975 xa | June 1977 x0
Commission Staff; Bureau
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- Bl st
Lega t Iéan;: mm ICJS ;lkI;Jegal TOPER%KS' Augsst 1974 :r‘n May 1978 an
orporal
-Commission, Director
Deparm\entof
‘Trausportation
e ) - o ron
Legel Neonal pisrict | Boners | WEHBES H vtpion %o | vt .
8 N
Association, ‘Prosegutoria
Sedgwick Internship
County District
Attorney . -
' saislafi TEst | 3
State Government i;z;gtg:resw !:iagést::‘f‘;ve Topeka, KS Avgust 1978 xo | Moy 198 ao
(Democrat) | Administrative
Alde
§ ' sl B
e g:ﬁgslﬁtion 1312;21;:@1 Topcla ks Avgat1973. g | Miyion s
Cépmunission, Director’
Department of
- Trangportation.
State Government Senator Lagislative Topeka, KS | Bt . Est
Theodore Saar Aide.and Augw? 1973 xn | Mayl9% 3o
{Demicrat) Administrative
Alde

{B) List any advisory, consultative, ionorary or other part-timé service or positions with
federal, state; or local governments, xiot listed elséwhere.

Consumer Protection
Cormmisyion, Faiefax

Comimissioner

Oct. 1982

xo

County VA
Est Est Present
Q o u
Est Est. Prosent
o u a

4, Potential Conflict of Inferest

(A) Describe any business relatlonsblp, denling or financial ttansaction which youhave had
during the Iast 10 years, whether for' yourself, an behalf of 4 client, or acting as an agent,
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that could in any way constitute or result.in'a possilile conflict of interest in the position to
which you hiave been nominated. NONE,

(B) Describe any activity during the past 10 years i which you have ¢irgaged for the’
purpose of directly or indircetly influenciny the passage, defeat or modification of any
legislation or affecting'the administration or excaiition of law or public policy, other than
whilein a federal government capacity. NONE.

-5, Honors and Awards

List all scholarships, fellowships, konorary degrees, civilian sexvice citationg, military
medals, academic or professional heners; honorary sociéty menibershipy and any other.
special recognifion for outstanding service or achicvemsnt.

* Secretaryof the Army, Office of General Counsel
= Meritorigus Civilian Service Award {2012).
Decoration for Exceptional Civilian Service (2008).
Awarded Special Act.or Service Award Bonus, $5,000(10/17/2008),
Awarded the Army General Staff Pin (2006)..
Certificate of Appreciation for Outstanding Service, presented by Senior
Deputy Genaraf Counsel {2005),
= Awarded Performance Evalyation Pay/Bonus Increase, “Exceeds Expected
Results” {3/15/2005). _
* letter of Apprediation for Superb Leaidership; 1/18/2006, for providing vision
and legal services.to Department of Defense In first wartime Quadrennial
Defense Review.(2005).
¢ PhiKappa Phi National Honor Society
¥ Honors Program Prosecutorial Internship, Sedgewick County District Attorney {1974}

6. Memberships

List all memberships that you have held in professional, social; bﬂsih_bss_, fraternal,
scholarly, civic, or charitable organizations in the lagt 10 years..

Unless relévant t6 your nemination, you do NOT nced to include memberships in
-tharitable organizations available to the public as a résult:of a tax deducetible donation of
1,000 or less, Parent-Teacher Associafions or other organizdtions connected to schools
attended by your children, athlefic clubs or feams, antomohile support organizations (such.
a3 AAA), discounts ¢labs (such as, Groupon or Sani’s Cluh}, or affinity h
memberships/consumer clubs (such.as frequent flyer memborships).
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Circa 1984-date

Past Master 1990, 1997, & 2007

Musenm .

Anacostia. Lodge No. 21, F:AAM. | Circa 1590-date.
La France Lodge No. 93 F.AAM. | Circa 1993-tate Founding Mémber
Beottish Rite, Notthern Jurlsdiction | Circa 1985-date 32nd degres
Almas Shrine Temple Ciréa 1986-date
Tall Cedars of Lébanon Circa 1986-date.
1 Federalist Society Circa-2005-date
Heritage Foundation Circa 2005-date-
Fairfax County Republican Circa 1979-dater
Committ;e‘
Taskioial Watch Civea 3016-aata
| Arerican Civil Liberties Union Cirea 1985-date
Washington DC Police Foundation | Circa 2016-date
Association United States Army Circa 3000+date
National Women's History Circa 1996-date Charter Member

Army Historica! Fotmdstiod

Circa 2009-date

Phi Alpha Delia Law Fraternity,
International

Cirea 1973date

Former Justice of National Capital
Chipter, PAD, [975
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Kansas Bar Association ‘Cirea 1975-date”
1 Districr of Columbia Bar Circa 1977-date
Assodiation
Viiginia Bar Asyociation Circa [990-date
National Museuny of'the (.S, Army | Circa 2009-ddte: Foutiding Mémber
“Hunters.for the Hungry Circa 2005-date,
Racky Mountain Elk Foundation, | Girea 2005-date
National Rifle Association Circa 1982-date
Annandalé United Methodist “Circa 1995-date
Church
DC Grand Lodge of Masons Circa,1984-date Valentirie Reintzel Award
Repuiblican Nattonal Lawyers Circa 2005-date.
Asgociation
Senior Executives Assaciation Cirga 2007-date,
Pittsburg: Musicidns™ Protective {986~date Member Emeritus (since 1977y
Union; Lodge'No: 452 (American
Fedération of Musicians’ Union)
Ducks.Unlfmited Circa 2007-date
Rowlind Ward Guild.of Field Circa2008-date
Shortsinen
Faitfax Rod and Gun Club, Circa 1990-date
Republitan National Commiittee: Circa:2005-date
Pregident’s Club
Repubfican Party.of Virginia Cirea 1979-date.
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Persons

Consumer Protection. Commission, | 1982-date: Member; formner Chair, Vice Chait,
“Fairfax County (VA) Secretary
Northern Arlzona University Cirea 2010-date
Alunmi-Association

‘College High School (Pittsburg, Circa 1980-date
KS) Alumiii Assaciation

Hutchiaison Community Janior Circa 2010-date
College Aluinni Association

Washburn University Alumni. Circa 1977:dats-
Association

Washburn University School of Cired 1977-date
Law Alunihi-Associdtion-

Arlington Royal Arch ChapterNo. | Circa. 1989-date
35

Natichal Republican Senatorial Circa 2004-date
Committee

Safari Club [nterational Circa 2002-date
Safdri Club International - Circa 2007-date
Washington Metropolitan Chapter

‘Safari Club International — Cirea2007-date-
Chesapeake Chapter

Safart Club International — National | Citea 2007-date
Capitol Chapler

Agsoclation of Former Intefligence | Cirea 2007late,
Officers

Arnericait Adsociation of Retired Cires 2005-date
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7. Political Activity

(A) Have'you.ever been a candidate for or'been elected or appointed to a political office?

Ravenwood Pregingt Chéir, Mason Elected Est. 1979-1990;
District, Fairfax County Republican 1994-2005
Cotiunittee, VA )

County Committes Member, Fairfax Elected | Est. 1979-pregent

County Republican Comittee, VA

(B) List ay offices held in er services rendered to a political party ur election cormittee
during the Iast ten yeiirs that yau have not listed elsewhere.

an.aldl.'r_‘mx.np for Valunteer, Advisor Caalit] May])eéémber
Bresident, fnc. Development 2016 '

{© Itg‘mize_ alt individual political contributions of $200 or more that you have made in the
past five years to.any individual, campaign orgatiization, political pariy, political action

10
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committee, or similar entity. Please list ench-individual contribution and net the total
antount contributed to the person or entity during the year.

Adani Laxalt-for Governor of Névada 500 2017
Donald J. Trump. for President, Tne, (General.and Primary) 250, 250, 2016,

250,250,

250,

250, 1000.
Trump Victory 500 2016
Republican Parly of Virginia 250 2016
Republican National Committee ' 750,250 2016
Falrfer Gounty Republioan Commitios 240 2016
JEB2016 INC, 250 2015
Repiblican Nagowat Commitige 750,200 {3015
Right to Rise USA. ) 250 2015
Suzanne Scholte for Congress 200 ) 2014
Républican National Committee 1000 est.. 2014
Repyhlican National Commiiites 1600 est. | 2013
Re-elect, Tim Griffin for Congress 252 2013
Republican National Commitios. 300 12
Alay Cobbfor Congress (Gave 1000, | 2016

which was

returned by

it 7 )

1
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8. Publications and Speeches

(A) List the tifles; publishers and dates of books, articles, repoxts or other published

‘materials that you have written, including articles published on the Internet; Please.provide
the Committee with copics of 4ll listed publications. InTiew of hiard copies, electroric copies
¢air he provided via e-mail or other digital format.

None'in last'15 years

Lifting & Transportation

B & B PUBLISHING, INC, and
International magazine

Irregular column-tirca $982-2000
Publisiiing's Mdgazine

I do not have copies of these
columns.. The magdzine is-out of
business.

12
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(B) List any formal speechés yoit have delivered diiring the last five years and provide the
Committee with eopies of those speeches relévant to. thé position for which you liave been
nominated. Includé any testimony to Congress or any other legislative or sdministrative.
bady. These items can be provided electronically via e-mail or other digital format.

(C) It.is't all speq?hes and festimony you have delivered in the past ten years, excapt for
those the text of which You are providing to-the Cominittee, ' ‘

13
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A Criminal History
Since, (and inclading) your 18™ birdiday, has.any of the following li_appengd?

@ Have you been issved-2 summons,-citation, .or ticket to'appear in court in a ctiminal proceeding:against you?
{Exclude citations irivolving traffic irifractions where thé Ting vyas less than $300.and did.not include:alcohol of

drigs.) NO.

4.
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= Have you been arrested by any police officer, sheiff, marshal orany other tyge'of law enforcement official?
NO,
o Have you.been charged, canvicted, or sentenced of a crime in any court? NO.
@ Hivé you been or-are you-currently on probation or parole? NO.
‘e Are you cuirently on tiial orawaiting a trial on criminal charges? NO:

*  Toygur knowledize, have you ever.been the subject of target of a federal, state:of lacal criminal inivestigation?
NO.

1f the answer to any of the questions above.is yes, please answer.the guestions belaw for
each critiiiiial event {citation, afrest, investigation, etc.)., If the event was an invesfigation,
‘where the question bélow asks for information about the dfferise, please offer information
aboiit thé offerse under invéstigation (if known).

A) Datg of offense;
a. T this an estiiate (Yes/Na):

B) Description of the specific nature of the offense:

¢ Did the offense involve any of the following?-
1) -Dowestic. violence or a-crime of violence (siuch ad battery or assault) against your child, dependént,
-cohabitant, spouse, férmer. spouse, orsomeone with Wwhohi yiou-share a child in comihon: Yes/Ne.
.2) 'Firearms or explosives: Yes/No, ’
3} Alecholor drugs: Yes/No

D) Location where the offense occurred (city, county, state, zip code, country);

B) Warerjiou arcested;:summoned, cited or did you recéive a ticket to appearas a result ofthis offense by any
Bolice officer, sherift; marshal or dny other type of law enforcement official: Yes /No

1) Name of the law enforcement agency that arrestéd/cited/summoned you:
2) . Location of the law-enforcement ageficy(city, county, state, zip.code, country):

F} Asaresult of this.offense wére you charged, convicted, currently awaiting trial, and/or prderéd ta appear ih
cowrt in a criminal proceeding aghinst yon:” Yes / No

1) I yes, provide the name of the court and the locatior: of the court (city, county, state, 2ip codg,
T country):

2) Ifyes provideafl the charges broug}itagainsf you far' this offense; and, the outgome of each charged.
affense:(such as'found guiity, fourid not:guilty, charge dropped, or “nolle pros,” etc), If you were found
guilty-of or pleaded guilty to a lesser offenise; list separately botlr the original charge. and the lesser
offenses.

15



42

3) Ifne, provide explanation:
G} Were you séntencéd as-a résult of this offense: Yés/No
HY -Provide.a description of thé seniénce:
1) Were you sentenced to imprisonnent for a term exceeding one yedr: Yes / No
1} Wereyou incafcerated as:a result of that deitence for not less than one year: Yes/No
K). Ifthie convietion tésitlted in iniprisonivient, provide the dafes that you actually were incarcerated:
L) M conviction resulted in probation.or parole, provide the dates of probation or parole:

M) Are you currently on trial, awaiting a trfal, or awaiting sentencing on criminal gharges for this offense: Yes/.
No' ’

M) Providé explanation:

10. Civil'Litigation and Administrative or Legislative Proceedings

{A) Since-(and including) youx 18th birthday, haveyou been a party to-any public record
civil court action or-administrative or legislative proceeding of any kind that resulted in (1)
a finding of wronigdoing against you, or (2) a settlement agreement for yoti, or Sonie other
person or-entity, ta make a paynient to qetﬂg allegations against you, or for you to take, or
refrain from taking, some action. Do NOT fnclude small thiims proceedings.

Circa 1992 Fairfax Charles &, Smiith Law.office rents and jease
County Realty vs Slocuim, | modification litigation

‘Court, VA | Boddie, Murray,
and Kirk {law firm)

16
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-(B) In addition to these Hsted ahove, have you or:any business of which you were an officer,
diréctor o owner.ever been fivolved as 5 party of interest in any admiinistrative agericy
proceeding or civil litigation? Please identify and provide details for any proceedings or
civil litigation that involve actions taken or omitted by you, or alieged to have been taken.or
omitted by you, wliile serving in your official eapacity.

Llrea 1985 Fairfax Dennis Dearnr Kirk, | Coflection-of Atforney Fees | Settled favorably-
County Esq. ysJoe Felter | from Client to Counsel
Court, VA

{C) For responses; to the previows question, please identify:and provide details. for any
proceejmgs or.civil litigation-that involve actions taken or omiited by you, gr
alleged to have been taken ar omitted by:you, while serving in-your official capacity.

Setflement jn hath cases.

11. Bregch of Professionsl Ethics

A) Have you-ever bieen disciplined or cited for a breach of ethics or unprofessional
conduct by, or heen the subject of a complaint to; any court; adiﬂinish".ﬂtiyea‘gency,.
Pprofessional association, disciplinary committee, or other professional gro‘ﬁp?
Exclaile cases and proceedings already Hsted, o

17
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B) Have.you ever been fired from a-job, quit.a job after being told you would be fired,
Iéft a job by mutual agreement following charges or allegations of misconduct, left a
job by ihvitual agreement following notice of nnsatisfrictory performarice, ox
received:a yyritten warming, been officially reprimanded, suspended, or disciplined
for misconduct iis the workplédce, such asviolation of a security-policy?

No.

12)Tax Compliance
(Thiis information will not Lie published in the record of the hearingon your noxination,
bat it will be retained in the Commiittee’s files and will bé available for public inspection.)

REDACTED
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REDACTED

13. Lobbying

19
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In the pastten years, have you registered s a lohhyis_t? If so, please indi‘cate the state,
federal, or local bodies-with which you have registered (e.g, Hause, Scnate, California
Secretary of State),:

No.

14. Qutside Positions

x)( See OGE Form 278. (If, for your nomination, you Have completed an OGE Forin 278
Executive Branch Personne] Public Financial Disclosuré Report, you may check the box here to
complete this section and then proceed. to the next section.)

For the preceding ten ealendar years and tfie current ealendar year, report any positions
held, whether compensated or not. Paositions include but-are notMimited to these of an
officer, director; trustee, general partner; proprietor, representative; employee, or
consulfant of any corporation, firm, patinership, or other business enterprise or any mori-
profit organization or éducaﬁonalAin'stitxitidn..Exclude'positioiis~with religious, social,

Traternial, or political entities nnd those solely of an honorary rigture.

15. Agreements or Arrangements.

20
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x,.Se2 OGE Form 278, (If; for your nomination, you havecompleted dn OGE Form 278 (
Executive Branch Personnel Public Fibancial Disclosure Repoft, you may check thebox here tor
complete this'settion and then proceéd to the next section.)

As of the date of filing your OGE Form 278, report your agreements ar-arrangements for:
(1) continuing participation in an emplayes benefit plan (e.g. pension, 401k, deferred
compensation); (2)-continuation of payment by a foxmer employer (including severance
payments);: (3) leaves of absence; and (4) future emplaymerit:

Provide information regarding any agreements or arrangements you have concerning (1)
futare employment; {2) a leave of absence during your period of Government service; (3)
continuation of payimesits by a farmer employer other than the United States -Government;
and (4) contiituing participation in an gmplayee welfareor benefit plan maintained by'a
former employer other than United States Government retirement benefits,

16. Additional Financial Data

All informition requested under this heading must be provided for yourself, your spouse,
and your dependents, (This information will not be publistied in the record of the hearing
on yeur nomination, but it will be retainedin the Comiittee’s files. and will be available for
public inspection.)

REDACTED




REDACTED

SIGNATURE AND DATE

I hereby state that I have read the foregoing Statement on Biographical and Finaneial Information and that the information
provided-thierein is, to the best of my Jitowledge, cirrent, atciirate, and complefe.

e

This ﬂ'day of %(’/'»‘420 (z,

28
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REDACTED
UNITED STATES OFFICE OF
GOVERNMENT ETHICS

March 21, 2018

The HonorableRon Johason

Chairman .

Committee on"Homeland Security
and Governmental Affairs

United States Senate

Washington, DC.20510

Dear Mr. Chairman:

In accordance with the Ethics in Governmént Act of 1978, I'enclose 2 copy of the
financiat disclosure report filed by Dennis D. Kirk, who has been nominated by President Trump
for the position of Member and Chairman, Merit Systems Pratection Board.

We have reviewed the report and have obtained advice from the agency concerning any
possible-conflict in light of its funetions.and the nominee’s proposed duties. Also entloged is an
ethics ageeernent outlining the actions thatthe nominee will undertake to avoid conflicts.of
interest. ‘Uiiless a date for compliance is indicated in the ethics agregment, the nominee must
fully comply within threc months of canfirmation with any acfion specified in. the ethics
agreement,

Based thergon, we believe thar this nominee is in compliance with applicable laws and
regulations governing conflicts of intérest.

Sincerely,
Digitatly figrmed by DAVID AVOL:
DAVID DY e e
g Covenzming Behics, SasBAVID ARIL
APOL (‘,Y,:3)!1\(9’11’0’0‘1.!@‘M-!N‘)wﬂl“'l
Deakey 2 FETIZY FFAF 46 DY
David J. Apol

‘Acting Director and General Counsel

Enclosures REDA@TED

1201 NEW-YORK AVE NW-SUITE 500 - WASHINGTON DC+20005
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“Treyer Mason-Gale : Mareh 15, 2018
Algernate Designated: Agency Ethics Official !

1.8, Merit Systems Protection Board .

1615 M Street, N.W.

Washington, DC 20419

Dear Mr. Mason-Gale: ‘

The purpose of this letter s to describe the steps that 1 will take fo-avoid any actual or
appdient-conflict of intérest in-the event that T am confirmed for the position of Member and
Chairman of the Merit Systems Protection Board.

Asrequired by 18 U.5.C. § 208(a}, 1 will not pamczpate persorially and substantially in
anly particular matier in which I koow that I have a financial interest directly and predictably
affected by the matter, or in which I know that a persen whose inter ests ave imputed to-me has.a
financidl interest directly and predictably affected by the-matter, unless I first obtain a written
waiver, pursuant to. I8 T.S.C.§ 208(b)(1), or qualify foria regulatory exermnption, pursuart to
18U. S C.§ 208(b)(2) [ understand that the interests of! 1he following persons are. imputed to.
me: any Spouse of rhifior chiild of riihe;-any general parmer of'a partnership in which [ ami a
fimited or general partner; any organization in which I sérve-as officer, director, lrus{ee, general.
partner or'employee; and any person or organization with which 1 am negotiating or have an
arrangement concerning prospective employmeiit.

[ ain the sole propriefor of my law firm, which does business a5 The Law Offices of Derinis
Dean Kirk, Esq. [am also a contract attorney with the Jawfirm of Schmitz & Socarras, LLP, Upon
confirmation, | will cease providiiig services ta my clients-and I will refer them to other legal counsel
for any ongoing legal matters..t will complete all such refetrals hefore T assitme the duties.of the
position.of Member and Chairman. If 1 agree to acoept auy} payment for referrals, { will consult your
office: tegarding the wpplicability of 18 U.S.C..§§ 203, 205, and 209 before I receive any such
payment. Upoi confirmation, | will resign from my position wilh Schimitz & Socarras, LLP, and my
iaw firm will cease engaging in any business, including the. representation of clients. During my
appointment to the position of Member-and Chairman, my law firm will remain dormant and will not
advertise. [ will not performy any services for the firm, except that | will comply with any
requiremeiits involving legal filings, taxes and fees that are; necessary to maintain my law fifin while
it'fs in an inactive status. As 2 Member and -Chairman, 1 will not participate personally end
substantially'in ariy-particular matter that to my knowledge has.a direct and predictable effect on the
financial intérests of The Law Offices of Dennis Dean Kitk, Esq. In addition, 1 will not patticipate
personally and substantially in any paticular matter involving specific parties.in which [ know
Schmitz & Socarras, LLP or a former client of mine is a- party or represents a party for a period-of
one yearafter I'last provided service to Schinitz & Socartas, LLP or to a cli¢nt of mine, unfess am.
first authorized to participate; puisuant 16 5 C.F.R. § 2635: SOZ(d)

In addition, I'may receive z contingency-fee payment ina personal injury case. The Law
Offices of Dennis Dean Kirk, Esq. apd‘the law firm of Schimitz & Socatras made a case referral
of this matter to Peter DePaohs, Esq., of Koonz Mcl_(xnné}}’, Johnson, DePaolis, & Lightfoot law
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firm (“Koonz Law Firm*) for case litigation. If the Koenz Law Firm is successful in litigating
this referral, I am entitled 10 receive a contingency fee payment that is-one-third of 33.333% of
any amgunt of the successful. gross recovery. Thiscontingency distribution will be paid to me in
a lump sim payinent if-atd when nionies are received by the firm and this may occur after I
enter Government servicg 1 will not participate personally 4nd substantially in‘any particular
matter that to my knowledge has a direct and predictable effect on the ability or willingness of
the Koonz Law Firm or Peter DePaolis, Esq., or any apposmg party to make any payments
related to this case, uniless I first obtain a written waiver pursuam‘ o 18US.C. § 2(}8(h)(1)

Upon confirmation, I wifl.also:resign from my'posmon with the Consumer. Protection
Commission of Fairfax County, Virginia. For a period of one year after my resigriation, 1 will
not participate personaily and substantially in any particular matter invalving: specific parties in
which I know the Corisumer Protection Commission is.& party or fepresents 2 party, unless | am
first authorized to participate pursuant to 5 C.F.R. § 2635.502(d).

T'will retain my position as a trusteg of the Kirk Trust. I will not receive any fees for the
yervices that T provide as.a trustee during iy appointment 1o the position.of Chairman. 1 will not
patticipate personally and substanitially in any particulat matter that to niy kriowledge has a difect
and predictable-effect on the financial interests of the K!rk Trust, unless [ first obtain a writlen
waiver, pursuant fo 18 U.S.C. § 208(b)(1), or qualify fo1 ‘aregulatory exemption, pursuant to
18 U.8.C. § 208(b)(2).

if thave a managed account or otherwise use the' services of an investment professional
during my uppmmmcnt I will ensure that the-account: rqanager or investment professional
obtains my priox approval on a case-by-case basis for the purchase of any assets other thari cash,
-casliequivalents, investment finds that qualify for the exemption at 5 C.F.R. § 2640. 201(&)
obligations of the United States, or municipal bonds..

I undcrstand that as an appointes [ will be reqmred to sign the Etliics Pledge (Exec.
Order N6, 13770) and that [ will be bound by the requireents and restrietions therein.in
‘addition to thie commitrnénts I'have made in this ethics qgreement

Iwill meet in person with you during the first week of my setvice in the position of
Chairman in order to complete the initial ethics briefing! reqmred under 5 C.F.R. § 2638.305.
Within 90 days of my eonfirmation, I will dacument my! compance with this ethics agreement
by notifying you in writing when I havé completed the skeps desctibed ini this.ethics dgreement.

Thave been advised that this ethics agreement’ wﬂl be posted publicly, consistent with
5 U.S.C. § 552, on the website of the 1.8, Office of Govemnment Ethics with ethics agreements
‘of other Presidéntial nominees who file public financial disclosure reports.

Sincerely,
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U.S. Senate Committee on Homeland Security and Governmental Affairs
Pre-hearing Questionnaire
For the Nomination of Dennis Dean Kirk to be
Member and Chairman, Merit Systems Protection Board

I. Nomination Process and Conflicts of Interest

1. Did the President give you specific reasons why he nominated you to be the Chairman of
the Merit Systems Protection Board (MSPB)?

I have not met with the President, nor has he given me reasons (specific or otherwise) for
my selection.

2. Were any conditions, expressed or implied, attached to your nomination? If so, please
cxplain.

None. No conditions, expressed or implied, were attached to my nomination.

3. -~ Have you made any commitments with respect to the policics and principles you will
attempt to implement as Chairman of the MSPB? If so, what are they, and to whom the
commitments made?

4. Are you aware of any busincss relationship, dealing, or financial transaction that could
result in a possible conflict of interest for you or the appearance of a conflict of interest?
If s0, please explain what procedures you will usc to recuse yourself or otherwise
address the conflict. And if you will recuse yourself, explain how you will ensure your
responsibilities are not affected by your recusal.

No. T have closcd my law firm of Dennis Dean Kirk, Esq. 1 have terminated all contract
partner business relationships with Schmitz and Soccares, LLP. For your information, I
will resign from being Commissioner of the Fairfax County (VA) Consumer Protection
Commission. I will avoid all conflicts of interest and appearance of conflicts, pursuant to
applicable laws, rules, and regulations. The recusal of onc MSPB member on any single
matter docs not prevent that matter being adjudicated.

II. Background of the Nominee

5. What specific background and experience affirmatively qualify you to be Chairman of
MSPB?

T have 40-plus years' experience as an attorney representing cmployees before
administrative agencies, courts, and companies; litigating matters relating to such issues on
their behalf. 1 created a U.S. Department of the Army Office of General Counsel (OGC)
Alternative Dispute Resolution group. While in the Army OGC, I managed about

Senate Homeland Security and Governmental Affairs Commitiee Page 1
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200 military and civilian attorneys involving Army employce modernizations, updates of
processes, and strategic policy improvements.

6. What experience, if any, do you have in deciding cases, resolving disputes, or
performing the other duties required in serving as Chairman of the MSPB?

Created an Alternate Dispute Resolution Office for the Army OGC. [ have more than
40 years' experience representing matters in court, civil, criminal, mcdiation, arbitration,
and administrative procedurc actions serving employees. I also have 35 years as a

Commissioner on the Fairfax County (VA) Consumer Protection Commission.

7. Please describe:
a. Your leadership and management style.

Collaborative; listening to all points of view; rescarching Constitution, laws, and
regulations; and engaging in discussions with colleagues before decisions.

b. Your experience managingpersonnel.
Managed more than 200 military and civilian attorneys in the Army OGC for
modernization into the 21* Century, Created, organized, and ran Lean Six Sigma business
improvement teams for attorneys.

c. What is the largest number of people that have worked under you?
More than 200 Army attorncys (military and civilian) that I personally managed in 15 team

wiiits over a 2-year period.

111 Role of Chairman, MSPB

8. The Civil Service Reform Act requires that individuals appointed to the MSPB
“demonstrate[] [the] ability, background, training, or experience” necessary to “carry out
functions of the Board.”' Please describe how your abilities, background, training, and
experience qualify you for the position of Chairman of the MSPB.

My civilian and government-related practice for the last 40+ years as a Federal civilian
employee, political appointee, and Highly Qualified Expert in employment law, has served
to hone my skills and enable my service to offer employees a fair hearing of their
grievances, guide studies to improve processes, and develop agency-to-agency relationships.

'5U.8.C §1201.

Senate Homeland Security and Governmental Affairs Committee Page 2
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9. In your opinion, what is the role of the MSPB? What is the role of Chairman in carrying
out the statutory objectives of the MSPB?

For both questions, [ would follow the cnabling statute. 5 U.S.C. §1204 sets forth MSPB's
main responsibilities to (1) adjudicate matters within its jurisdiction and enforce
compliance; (2) conduct special studies relating to the civil service and to other merit
systems in the executive branch; and (3) review significant rules and regulations of the
Office of Personnel Management (OPM). Pursuant to 5 U.S.C. § 1203(a), the Board
Chairman is the chief executive and administrative officer of the agency.

10. MSPB's mission is to "protect the Merit System Principles and promote an effective
Federal workforce frec of Prohibited Personnel Practices.” How do you envision
fulfilling MSPB's mission both day-to-day, and long-term?

To serve and protect the merit system principles, fairly adjudicate whistleblower claims,
and maintain the integrity of the Federal eivil service. Study the workforce for continuous
and steady improvements and report to Congress and the American people about its
governance.

By following the Constitution, laws, rules, and regulations, in all matters; including, but not
limited to, deciding matters fairly and without bias. Protecting the merit system principles
to produce an cquitable process for all employees to enforce their rights and privileges
while meeting their duties and responsibilitics to the public.

it What do you anticipate being the greatest challenge you would face as Chairman of the
MSPB, and how would you seek to prepare for and address those challenges?

A backlog reported to be over 1,300 cases. While not presuming confirmation, under the
authority of 5 U.S.C. § 1204 (n), I will seek shared services with other agencies for
temporarily assigned or detailed staffing to work through this backlog. I will seek to
streamline and remove any obstructions or delays to fair adjudication.

12 What do you believe to be the top challenges facing the federal workforce today? What
steps do you plan to take to address these challenges, if confirmed as Chairman? Please
explain.

Communications, fair treatment, and solid knowledge of employee-employer expectations.
Justice delayed is justice denied; so MSPB must provide employees with reliable and rapid
service to hear and decide their cases as is possible and realistic.

Senate Homeland Security and Governmental Affairs Committee Page 3
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13. Do you belicve you will review and adjudicate cases that come before you with good
judgment and impartiality? Please cxplain, citing examples of prior work or experience
that could bear on your abilities, if applicable.

Yes. I have served for 35 years as a Commissioner of Consumcr Protection for Fairfax
County, VA, and heard hundreds of issues and dealt with each using an even, steady hand
by understanding and following laws, rules, and regulations. When at the Department of
the Army, all involved received impartial and unbiased results and equal justice.

IV.Policy Questions

14. What role do you think alternative dispute resolution options, including the Mediation
Appeals Program, should play in the MSPB adjudication and enforcement process?

Alternate dispute resolution generally, and MSPB's Mediation Appeals Program (MAP) in
particular, can move matters to conclusions and speedily help employces and ageneies
rcach fair and equitable outcomes. MAP in-house mediators are trained and certified and
operate confidentially. MAP is an excellent option when both parties agree to seek swift
and just resolution of their cases, separate from their work with an adjudicating AJ.

15. MSPB is statutorily responsible for conducting oversight of the Office of Personnel
Management's significant actions. How will you coordinate with OPM to ensure that
significant actions conform to the merit systems principles outlined in 5 U.S.C. § 23017

MSPB leadership and staff have a duty to examine OPM's significant actions under its
statutory obligations (Title 5 of the U.S. Code). There will be regular lines of
communieation activated between the Chairman and the leadership of OPM to promote,
foster, and encourage the merit system principles.

16, MSPB previously highlighted the nced to examine the prevalence and forms ofreprisal
for protected activity, particularly for whisticblowing.> Do you view reprisal for
whistleblowing as a significant challenge facing the federal workforce? Why or why
not?

Yes. While | haven't seen recent data, I believe whistleblowers are a valuable, proven,
critical enhancement of the Federal workforce system. They often provide a valued serviee
by bringing to light violations of laws and waste, fraud, and abuse. Prohibited Personnel
Practices are guarded against by whistleblowers. Reprisals are appropriately prohibited;
and will be investigated by agencies and OSC, and adjudicated by MSPB.

2 Merit Systems Protection Board, MSPB Research Agenda 2015-2018 (Feb. 2015), available at
https://www.mspb.gov /mspbscarch/viewdoes.aspx?docnumbe 1= | 140540&version=1 |
45045&application=ACROBAT,

Senate Homeland Security and Governmental Affairs Committee Page 4
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17. In your opinion, is the underutilization of probationary periods a critical issue? 1f
confirmed as Chairman of MSPB, what sleps would you take 1o ensure that managers
better utilize probationary periods?

Yes. Employee problems often show up in probationary periods and managers should
address them at that time in a swift manner.

If confirmed, | would ask MSPB to continue to study this issue to find the facts. By using
the best practices we identify, federal managers can create a modern and respected
Federal workforce.

18. How do you view the role of information technology at MSPB as it relates to both day-
to-day business and the overall mission objectives to uphold merit systems principles?

Effective information security and data management demands the best available
technological improvements to protect the Federal worker, prevent undue privacy losses,
and maintain future data safety. A robust information technology (IT) program enhances
MSPB's ability to safeguard the merit system principles, thus benefitting both the
government and employees.

The MSPB IT staff is assiduously working to bring the agency into the next decade. As
Chairman, [ will work with the IT staff to set priorities and goals. Technology is changing
rapidly; and what seems appropriate now is likely to be obsolete in a few years.

19. What role do you think merit systems studies, published by MSPB, play in ensuring a
competent and efficient federal workforce?

MSPB has the statutory authority under 5 U.S.C. § 1204 to conduct special studies of any
aspcct of the civil service or other merit systems to ensure that they are free of Prohibited
Personnel Practices.

These studies provide cutting-edge operating data; allowing and prompting improvements
in.real time and giving agencies the chance to make relevant changes to improve results.
The studies assist in the development of a competent and efficient Federal workforce.

a. What steps would you take to ensure that MSPB's external reports address critical
federal workforce issues?

MSPB must constantly be cognizant of the changing language, skills, and needs of the
Federal workforce to provide next-generation information through research. The Board
will offer guidance and direction to those rescarch efforts through a 5-year agenda. The
current research agenda covers 2013-2018, so a new agenda will be established by the
new Board.

Senate Homeland Security and Governmental A ffairs Committee Page 5
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e b What, if any, coordination do you believe should occur between MSPB and OPM to
address federal workforce issues raised by MPSB studies?

MSPB oversees and promotes merit principles and adjudicates PPPs; while OPM handles
personnel rules and serves as the President's HR operation. While we will continue to share
useful information with OPM, it is important that MSPB operate within its

statutory responsibilities.

20. According to MSPB's Fiscal Year 2017 annual report, 22 percent of MSPB employees,
including 25 percent of administrative judges, are eligible to retire in the next two years.
What steps will you take to ensure that MSPB conducts its own succession planning, so
that you are able to execute your statutory duties?

While not presuming confirmation, in light of these statistics I will address this matter by
studying the continuity of operations plan (COOP) that MSPB is currently utilizing. As
appropriate, | anticipate launching staff recruiters to bring in talented entrants to the
MSPB in time for orderly transitions, development, and training.

21.  InMarch 2018, MSPB published an updated survey on sexual harassment in the federal

""" workforce.® In this survey, 20.9 percent of women in the federal workforce and 8.7
percent of men experienced a type of sexual harassment in the two years preceding the
survcyf‘ Only eight percent of these employees believed corrective action was taken
against the individual who committed the harassment, possibly resulting in employees
not using agency procedures to report the harassment.* What do you believe is the role
of MSPB in ensuring accountability against harassers in the federal workplaee and in
ensuring employees can report harassment without reprisal?

Sexual harassment by managers and/or co-workers, is reprehensible and a Prohibited
Personnel Practice. MSPB will take seriously claims of sexual harassment that are
brought to us and adjudicate them appropriately. Promotion of workplace
preventative education will increase freecdom from Prohibited Personnel Practices.

22. What steps can MSPB take to improve federal supervisors' knowledge and intra-
agency support regarding disciplinary and removal processes?

The OPM Learning Connection website has a training unit called “FY18 Addressing
and Resolving Poor Performancc” that gives intensive supervisor and management
training within the laws and regulations. MSPB should continue such educational
efforts, as this docnment is easy to follow and teaches how to manage employees
properly in such circumstances.

* Merit Systems Protection Board, Update on Sexual Harassment in the Federal Workforce (Mar. 2018), available ar
https://www.mspb.gov/MSPBSE ARCH/viewdocs.aspx?docnumber=1500639& version=1506232&
application=ACROBAT.

*1d. at 4.

*1d. a1 8.

Senate Homeland Sccurity and Governmental Affairs Committee Page 6
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23. Protecting whistieblower confidentiality is of the utmost importance to this Committee.
a. During your career how have you addressed whistleblower complaints?

[ have vigorously done so in both civilian legal practice and Federal career attorney
service. In all of such cases, [ have advocated for whistleblower protections.

b. How do you plan to implement policies within the MSPB to encourage employces to
bring constructive suggestions forward without the fear of reprisal?

Not presuming confirmation, I will eontinue MSPB's educational efforts on recognizing the
right of whistleblowers to report waste, fraud, abuse, and similar offenses. MSPB has a
website that covers these matters in detail. Its work under the NoFEAR Act is extensive
and ongoing.

c. Do you commit without reservation to work to ensure that any whistleblower within
MSPB does not face retaliation?

d. Do you commit without reservation to take all appropriate action if notified about
potential whistleblower retaliation?

Yes.
V. Relations with Congress
24, Do you agree without reservation to comply with any request or summons to appear and

testify before any duly constituted committee of Congress if you are confirmed?

Yes, pursuant to following the laws and regulations allowing such disclosures
or actions.

25. Do you agree without reservation to make any subordinate official or employee availablc
to appear and testify before, or provide information to, any duly constituted committee
of Congress if you are confirmed?

Yes, pursuant to following the laws and regulations allowing such disclosures
or actions.

26. Do you agree without reservation to comply fully, completely, and promptly to any
request for documents, communications, or any other agency material or information
from any duly constituted committee of the Congress if you are confirmed?

Yes, pursuant to following the laws and regulations allowing such disclosures
or actions,

Senate Homeland Security and Governmental Affairs Committee Page 7
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VI, Assistance

Arc these answers your own? Have you consulted with MSPB or any other interested
parties? If so, please indicate whichentities.

Yes. | have consulted with MSPB Acting Chairman Mark A, Robbins,

Senate Homeland Security and Governmental Affairs Committee
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Minority Supplemental Pre-hearing Questionnaire
For the Nomination of Dennis Dean Kirk to be
Member and Chairman, Merit Systems Protection Board

L Nomination Process and Conflicts of Interest

. Has the President or his staff asked you to sign a confidentiality or non-disclosure
agreement?

No.

. Has the President or his staff asked you to pledge loyalty to the President or
the Administration?

No.

. Have you ever represented a party in a matter before or involving the Merit
Systems Protection Board (MSPB)?
a. Ifso, please describe the matter(s) and the nature of the representation.

Yes. I represented a military and civilian Federal retiree who was denied benefits by
OPM. I won the case; plus was awarded attorneys fees’ for client reimbursement.

. Asowner of the Law Offices of Dennis Dean Kirk, have you or anyone clse associated
with the firm, ever represented a company headquartered outside the United States?

a. If so, please provide the name of the client, along with a description of the
matter(s) and the nature of the representation.

Yes. In about 1984, I negotiated and represented a one-time contract where Cometto
Industries (Milan, Italy) sold the Space Shuttle's land transport carrier computerized
motor vehicle to NASA. This vehicle moved the Shuttle around the Space Dock Yards.

In addition, I searched myself on the computer this morning and came across an article
that mentioned a case I had very limited involvement with, and had completely
forgotten about: PETA v, Sally Jewell, Secretary of the Interior, & U.S. Fish & Wildlife
Service (Case No. 1:15-CV-00600, E.D.VA, Judge Claude Hilton). Filed, May 8, 2015,
dismissed for lack of jurisdiction, September 8, 2015,

Senate Homeland Security and Governmental Affairs Committee Page 9
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I represented The Conservation Force, Dallas Safari Club, and Republic of Namibia
(Ministry of Environment and Tourism), all of which were seeking to support the U.S.
Government against this suit to force it to ccase importation of hunting trophies. I filed a
motion to intervene as co-defendents on May 8, 2015, This motion was never ruled on, as
the U.S. Government was granted its motion to dismiss for lack of jurisdiction four months
iater and the casc was dismissed.

My understanding is that The Conservation Force sought the support and approval of the
tourism hunting section of the Republic of Namibia’s Ministry of Environment and
Tourism. As a result, Namibia agreed to participate in the intervention motion. I never
had direct or indirect contact with anyone from Namibia.

My short representation was done as a favor to a friend who was past president of the
Safari Club, and also head of The Conservation Force. He is an attorney with a practice in
Florida. His staff prepared the motion and had all the contact with the three clients. Asa
member of the Virginia bar, and admitted to practice in the E.D. VA, I was happy to be

of assistance.

I charged no legal fees for my representation, and only billed the filing fee of $75. While I
represented these clients in my single capacity of the Law Office of Dennis Dean Kirk, the
filing fee was billed through the system of Schmitz and Secarras, LL.P.

I sincerely regret this omission from my original responses.

. As partner of either Schmitz and Socarras, LLP or Joseph E. Schmitz, LLP, have you or

anyone else associated with the firm, ever represented a company headquartered outside the
United States?

a. If so, please provide the name of the client, along with a description of the
matter(s) and the nature of the representation.

As an outside contracted “partner” to Schmitz and Socarras, LLP or Joseph E. Schmitz,
LLP, 1 was not aware of any such matter. Other than as identified above, [ have never
any person or entity headquartered outside the United States.

. Areyouaware of any MSPB matters brought against one or more of your current partners at

Schmitz and Socarras, LLP?

a. If'so, please provide the name of the partner, along with a description of the
matter? How will you address matters brought against individuals associated with
your current firm?

No.
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1I. Background of Nominee

7. Have you represented a whistleblower or other employee in an adversarial dispute against the
federal government?

Yes. Cascs before FBI, DOD, CIA and State Department as well as other government
agencies. Those persons are concerned about damages to their privacy and their personal
protection, so I cannot discuss or divuaige their names or scerets.

8. Do you scek out dissenting views and how do you encourage constructive critical dialogue
with subordinates?

Constructive, diverse dialogue sharpens the discussion, creating more logical legal
reasoning, and gets subordinates and colleagues engaged in energetic approaches
and governance.

9. What would you consider your greatest successes as a leader?

Building collaborative consensus to create and achieve the best transforming
modernization outcomes in government.

10. Why do you want to serve as Chairman of MSPB?

I would like to ensure positive, energetic, and meaningful merit systems protections and
strong employee (e.g., whistleblower) rights by the MSPB in its duty as adjudicator of the
merit system principles.

11. Have you sought advice about the functioning of MSPB and your potential role?

I have asked the Acting Chairman about positive opportunities that may exist, when a
quorum is restored, on addressing the backlog.

12. Through your experience, what practices would you consider vital to managing a
federal workforce?

The merit system principles help reduce instances of Prohibited Personnel Practices, and
create a wholesome well-respected modern workforce where employees are proud to serve.
‘When an agency fails its workers, whistleblowers must be protected. Studies of regulatory
methods are cssential to checking means and methods used today to improve tomorrow's
workplace for all federal workers.
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13. How would you handle jurisdictional issues between agencies similar to MSPB, like the
Equal Employment Opportunity Commission?

In accordance with Congressionally passed laws and limits, I would adhere to the
established jurisdictional issues. Collaborative discussions with Congress and these
agencies will smooth out conflicts when they occur.

14. Do you have experience addressing instances of prohibited personnel practices (PPPs)? If so,
please generally describe those instances.

While protecting clients' legal secrets, I have prevented political influences in the
workforce, and represented clients that suffered PPPs.

15.Do you have any experience adjudicating matters? If so, please provide an example.

As an example, | have served for over 35 years as a Commissioner of the Fairfax County
(VA) Consumer Protection Commission. This work involved hearing and adjudicating
multi-issue disputes between parties, reviewing cable TV license applications, food license
revocations, regulatory discipline matters of business employees, etc.

16.1f confirmed, as Chairman, you would be able to delegate certain responsibilities. Please
describe how your expcrience will assist you in delegating authority in an efficient manner.
What responsibilitics would you seek to maintain for yourself?

I practiced delegation using Lean Six Sigma when managing Army OGC teams. Each had
anywhere from 3 to 30 in a group (up to 5 groups at a time of 10-15 each), I delegated to
Team Captains and/or group leaders the daily and middle management responsibilities,
leading by example and by oversight of a nature to gain knowledge and results while
fostering their personal achievements. 1 also practiced delegation by creating and using
sub-committees and committees in my work with the Consumer Protection Commission.

17. How will your experience help MSPB maintain MSPB's Merit System Principles (MSPs)?
The merit system prineiples viewed in light of a medern Federal workforce that functions

to serve the American publie, must be zealously preserved, promoted, and protected. I have
done so for my clicnts and my agencies, and will do so for MSPB if confirmed,
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II1. Policy Questions

18. Precedents, indings, recommendations and reviews of Office of Personnel Management
"(OPM) rules by the MSPB have potential to directly affect how employees are managed and
how their appeals are decided. What role do you believe the MSPB should play in developing
personnel policy?

None. MSPB must follow the Constitution, laws, and precedents to adjudicate high quality
personnel decisions in accord with the merit system principles serving the Federal
workforce; thercby preventing Prohibited Personnel Practices and retaliation against
whistleblowers.

19. The MSPB has the statutory responsibility to conduct objective, non-partisan studies that
assess and evaluate Federal merit systems policics, operations, and practices. These studies
arc typically government-wide in scope and ensure that the workforce is managed in
accordance with MSPs and is free from PPPs. What role do you believe MSPB's data
collection should play in supporting personnel policy?

It is essential that good, reliable, proven data be obtained to ensure integrity of conclusions
and findings of MSPB proceedings. To support personnel policy, MSPB is the guardian at
the gates; conducting studies to get on the ground facts to inform Federal personnel
decisionmakers.

20.MSPB has been without a quorum of Board members since January 8, 2017, The Jack of a
quorum contributes to delays in issuing final decisions in petitions for review (PFRs) and
other cases filed at headquartcrs (HQ) and releasing reports of merit systems studies.

a. The MSPB currently estimates that it will take months or longer to process the
inventory of cases at HQ and to publish merit systems studies reports once new
Board members are nominated and confirmed. Please describe how you will
effectively and promptly address MSPB's current backlog.

Not presuming confirmation, the authority of 5 U.S.C. § 1204 (n), may allow the Board to
seek and expand partnerships with other agencies to accept shared services, and borrow
detailees for ALJ, AJ and attorney functions. This brings to bear the incrcased temporary
workforce needed to swiftly reduce the administrative backlog.

b. Please describe how your previous work experience has prepared you to
address the challenges in resolving MSPB's backlog.

In the Army, utilizing Lean Six Sigma and OGC modernization, I was able to partner with
DoD entitics to achieve exceptional temporary increases far beyond assigned regular staff
there. | created great results by delivering products no one had achieved before then.
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c. The MSPB Vice Chairman has voted on over 800 PFR cases which also await
consideration by new Board members. If confirmed, please describe how you will
work with your colleagues to consider cases awaiting decisions.

Working together gets results, Each member is statutorily empowered to research,
conclude, and write their own opinions. Collegial concurrences are both desirable and
probable as the laws are clear in many areas.

d. Do you have expericnce with resolving backlogs such as the one faced by
MSPB? If so, please describe your experience.

Yes. There was a years' long delay in processing persons offering to serve as volunteer
experts on the Army Science Board. This caused applications of exceptional people to stall
and many withdrew. | assembled a Lean Six Sigma team, rewrote the flowchart, and
changed the system managing the governance, and capping delays to 90 days maximum.

e. Have you sought advice from any current or former MSPB employces about
how to best address the current backlog? If so, please describe your
consultations.

I have discussed the backlog in general with Mark Robbins, current Acting Chairman, and
beyond the need for a 3 person board quorum nothing specific was mentioned.

21.MSPB functions as an independent, third-party adjudicatory authority for employee appeals
of adverse actions (e.g., removals, suspensions for more than 14 days, and furloughs) and
retirement decisions.

a. Please describe your experience in developing adjudicatory processes and
procedures, issuing subpoenas, calling witnesses and enforcing decisions.

As a trial attorney, | have dealt for 40+ years with complex multijurisdictional local, state,
and Federal litigation, as well as litigated and been consulted on administrative agency law
cases, | have often litigated trials in courts, and before administrative agencies in civil and
criminal matters invelving subpoenas, witnesses, and cnforcement of judgments and
court orders.

b. Please describe how your previous work experience has prepared you to
execute and supervise these actions at MSPB,

As a highly experienced litigator, I am confident in my ability to execute and supervise
these actions at MSPB.
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22.How should Board members seek to safeguard their independence?

Members of this independent Board must follow their duties and obligations under the
Constitution, laws, regulations, and precedents; and they must stay strong in their
independence to collaborate with their fellow members and observe rights and
privileges of each of the members.

23.MSPB was given the authority and responsibility to review the rules, regulations, and
significant actions of OPM. Do you have any concerns about OPM’s current rules,
regulations or recent actions? If so, plcase describe those concerns.

Not presuming confirmation, I cannot prejudge OPM actions at this point, as it would
be prejudicial to a careful analysis to be conducted under our MSPB duties and
obligations once in office.

24, Do you believe MSPB has the resources it needs to meet current challenges? Please explain.

It will need to address the more than 1,300 case backlog—when its normal process
decision flow is approximately 75 cases per month (according to acting Chairman
Mark Robbins), so borrowed resources of solid ALJs, AJs, and other attorneys might
be needed,

25. How will you address the occurrence of PPPs with internal employees of MSPB?

Prohibited Personnel Practices are not to be tolerated, and I have no data on
procedures at MSPB currently, so cannot comment on what is not known. I always
would discourage PPPs,

26.Insome cases, complainants who may be better scrved by other government agencies such as
the EEO or OSC seck assistance from the MSPB.

a. How will you work to ensure that your staff cffectively guides these
complaints to the appropriate resources?

By training in-house, the MSPB employee customer services can identify, properly
address, and deliver options to complainants.

b. Will you collaborate with other government agencies to minimize duplication?
If so, please describe how you will work to achieve this objective.

Yecs. Informational meetings, joint training sessions, and data exchanges will do a great
deal to help resolve this objective. In addition, it will be continually studied for
improvement in avoiding duplication.
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Hatch Act

27. What would you consider to be an appropriate penalty for a violation of the Hatch Act by a
senior administration official?

The Board does not adjudicate alleged Hatch Act violations by senior
administration officials.

Whistleblower protections

28. Please describe any previous experience-in the public or private sector-with handling
whistleblower complaints, and what steps you took to ensure those individuals did not
face retaliation and that their claims were thoroughly investigated?

As private counsel to private corporate entities, contractor employecs, and federal
employces ""blowing the whistle" on corrupt, criminal, fraud, or just waste and abuse
issues, 1 zealously and vigorously fought as their champion defending their legal rights
in every effort legally possible.

29.0S8C has filed an amicus brief opposing an MSPB decision that ruled against a whistleblower
alleging retaliation because the MSPB said the whistleblower's disclosure was motivated by
“interpersonal squabbling." Do you believe that the motive of the whistleblower should be
considered when examining retaliation claims? Please explain.

Not presuming confirmation, but I must not opine on what [ do not now know and
certainly do not want to prejudge any potential issues ] may be addressing later.

30.0SC filed three amicus briefs in 2017 opposing the MSPB's alleged attempts to impose
higher procedural burdens on whistleblowers, Do you believe that whistleblowers should
be subjected to higher procedural burdens before their cases are considered by
administrative judges? Please explain.

Not presuming confirmation, but I must not opine on what I do not now know and
certainly do not want to prejudge any potential issues I may be addressing later.

31.08C has also filed amicus briefs opposing the application of higher evidentiary burdens on
whistleblowers. OSC has written that this burden "runs directly counter to Congress's intent
in passing the WPEA's enhanced protections for federal whistleblowers." Do you believe
that any whistleblowers should be subjected to higher evidentiary burdens? Please explain.

Not presuming confirmation, but I must not opine on what I do not now know and
certainly do not want to prejudge any potential issues ] may be addressing later.
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32.1f confirmed, how will you ensure that whistleblower complaints are properly investigated?
The protection of whistleblowers is a paramount function for good federal governance,
and it is an essential protection of the workforce. Nothing less than an intense attention

and assurance from OSC and MSPB of these employees is mandatory in my
own opinion.

IV. Relations with Congress and the Public

33.1f confirmed, how will you make certain that you will respond in a timely manner to Member
requests for information?

Not presuming confirmation, I certainly will examine MSPB's Congressional
relationship to build, foster and promote rapport to develop greater openness,

transparency, and better partnerships.

34.1f confirmed, do you agree without reservation to reply to any reasonable request for
information from the Ranking Member of any duly constituted committec of the Congress?

Yes, pursuant to following the laws and regulations allowing such disclosures or actions.

35.1If confirmed, do you agree without rescrvation to reply to any reasonablc request for
information from members of Congrcss?

Yes, pursuant to following the laws and regulations allowing such disclosures or actions.

36.1f confirmed, do you commit to take all reasonable steps to ensure that you and your agency
comply with deadlines established for requested information?

Yes.

37.1f confirmed, do you commit to protect subordinate officials or employees from reprisal or
retaliation for any testimony, briefings or communications with members of Congress?

Yes.

38.1f confirmed, will you ensure that your staff will fully and promptly provide information and
access to appropriate documents and officials in response to requests made by the
Government Accountability Office (GAQ) and the Congressional Research Service?

Yes.
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39.If confirmed, will you agree to work with representatives from this Committee and
to promptly implement recommendations for improving MSPB's operations and
effectiveness?

Yes, pursuant to following the laws and regulations allowing such disclosures or actions;
and presuming additional funding provided for additional personnel for such actions.

40. Ifconfirmed, will you direct your staff to fully and promptly respond to Freedom of
Information Act requests submitted by the American people?

Yes.

41.If confirmed, will you ensure that political appointees are not inappropriately involved in the
review and release of Freedom of Information Act requests?

Yes.
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V1. Agsistance

42, Are these answers your own? Have you consulted with MSPB or any other interested parties?
If 80, please indicate which entities.

Yes. I have consulted with MSPB Acting Chairman Mark A. Rohbins,

L D&mn: s %/a _hereby state that I have read the foregoing Pro-Hearing
Questionnaire and Supplemental Questionnaire and that the information provided therein is, to
the best of my knowledge, current, accurate, and complete.

Yy 7

(Signatire)

This / a? "_ééay of 2018
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Executive Branch Personnel
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Filer’s Information
Kirk, Dennis Dean

Member (Chairman), Merit Systermns Protection Board

Other Federal Government Positions Held During the Preceding 12 Months:
None

Names of Congressional Committees Considering Nomination:

e Committee on Homeland Security and Governmental Affairs

Electronic Signature - | certify that the statements | have made in this form are true, complete and correct to the best of my knowledge.

/s/ Kirk, Dennis Dean [electronically signed on 11/03/2017 by Kirk, Dennis Dean in Integrity.gov]

Agency Ethics Official's Opinion - On the basis of information contained in this report, | conclude that the filer is in compliance with applicable laws and regulations
{subject to any comments below).
/s/ Mason-Gale, Treyer, Certifying Official [electronically signed on 03/15/2018 by Mason-Gale, Treyer in integrity.gov]
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1. Filer's Positions Held Qutside United States Government

# ORGANIZATION NAME CITY, STATE ORGANIZATION POSITION HELD FROM TO
TYPE

1 Law Offices of Dennis Dean Kirk, Esqg. Falls Church, Solo Legal Owner 12/2012 Present
Virginia Practice

2 Schmitz & Socarras, LLP Falls Church, Law Firm Self Employed 10/2014 Present
Virginia Contract Law

Partner

3 Kirk Trust (revocable) See Endnote Falis Church, Trust Trustee 4/2016 Present
Virginia

4 Consumer Protection Commission Fairfax County, ~ County Commissioner  12/1982 Present
Virginia Government

2. Filer's Employment Assets & Incorme and Retirement Accounts
# DESCRIPTION EIF VALUE INCOME TYPE INCOME
AMOUNT
1 Law Offices of Dennis Dean Kirk, Esg. {sole N/A $100,001 - Legal Fees $13,500
proprietor) $250,000
2 Schmitz & Socarras, LLP (faw firm) N/A None {or less Legal fees $16,625
than $1,001)
3 Koonz, McKenney, Johnson, DePaolis & N/A $15,001 - Potential $0
Lightfoot, LLP $50,000 contingency fee

case

3. Filer's Employment Agreements and Arrangements

Kirk, Dennis Dean - Page 3

€L



# EMPLOYER OR PARTY CITY, STATE STATUS AND TERMS DATE

1 Law Offices of Dennis Dean Kirk, Esq. See Endnote Falls Church, The firm will be placed in an inactive status during my 8/2015
Virginia appointment and the amount orfpercentage for alt
outstanding and potential client fees will be fixed

before I enter government service. Specifically, | have
an agreement with Peter DePaolis, Esq, of Koonz,
McKenney, johnson, DePaalis & Lightfoot, LLP for a
contingency fee of one-third of one-third of any
award made in a personal injury matter that {
referred to him that has not yet been filed with a
court,

4. Filer's Sources of Compensation Exceeding $5,000 in a Year

# SOURCE NAME CITY, STATE BRIEF DESCRIPTION OF DUTIES

1 Law Offices of Dennis Dean Kirk, Esq. Falls Church, Legal services as a solo practitioner
Virginia

2 Schmitz & Socarras, LLP Falts Church, Legal services as a contract attorney
virginia

3 Robert Stephenson Alexandria, Legal services
Virginia

5. Spouse's Employment Assets & income and Retirement Accounts
None

6. Other Assets and income
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# DESCRIPTION EIF VALUE INCOME TYPE INCOME

AMOUNT
1 MetLife (whole life} N/A $1,001 - $15,000 None {or less
than $201)
2 U.S. bank account {cash) N/A $15,001 - None (or less
$50,000 than $201)
7. Transactions
(N/A} - Not required for this type of report
8. Liabilities
# CREDITOR NAME TYPE AMOUNT YEAR RATE TERM
INCURRED
1 Bank of America Credit Card $15,001 - 2017 10.99 Revolving
$50,000
2 J. P. Morgan Chase Mortgage on $250,001 - 2012 3.625 30 years
Personal $500,000

Residence

9. Gifts and Travel Reimbursements

{N/A} - Not required for this type of report

Endnotes
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PART

ENDNOTE

Established in compliance with the National Firearms Act, the trust contains non-revenue producing
items used for sport.

The personal injury matter is not one in which the USG is a party or has a substantial interest.
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Summary of Contents

1. Filer's Positions Held Outside United States Government

Part 1 discloses positions that the filer held at any time during the reporting period {excluding positions with the United States Government). Positions are reportable
even if the filer did not receive compensation.

This section does not include the foliowing: (1) positions with religious, social, fraternal, or political organizations; (2) positions solely of an honorary nature; {3} positions
held as part of the filer's official duties with the United States Government; (4) mere membership in an organization; and (5) passive investment interests as a limited
partner or non-managing member of a limited Hability company.

2. Filer's Employment Assets & Income and Retirement Accounts

Part 2 discloses the following:

e Sources of earned and other non-investment income of the filer totafing more than $200 during the reporting period {e.g., salary, fees, partnership share,
honoraria, scholarships, and prizes)

e Assets related to the filer's business, employment, or other income-generating activities that (1) ended the reporting period with a value greater than $1,000 or (2)
produced more than $200 in income during the reporting period {e.g., equity in business or partnership, stock options, retirement plans/accounts and their
underlying holdings as appropriate, deferred compensation, and intellectual property, such as book deals and patents)

This section does not include assets or income from United States Government employment or assets that were acquired separately from the filer's business,
employment, or other income-generating activities (e.g., assets purchased through a brokerage account). Note: The type of income is not required if the amount of
income is $0 - $200 or if the asset qualifies as an excepted investment fund (EIF).

3. Filer's Employment Agreements and Arrangements

Part 3 discloses agreements or arrangements that the filer had during the reporting period with an employer or former employer {except the United States
Government), such as the following:

Future employment

Leave of absence

Continuing payments from an employer, incuding severance and payments not yet received for previous work {excluding ordinary salary from a current employer)
Continuing participation in an employee welfare, retirement, or other benefit plan, such as pensions or a deferred compensation plan

Retention or disposition of employer-awarded equity, sharing in profits or carried interests {e.g., vested and unvested stock options, restricted stock, future share of

a company's profits, etc.)
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4. Fiter's Sources of Compensation Exceeding $5,000 in a Year

Part 4 discloses sources {except the United States Government) that paid more than $5,000 in a calendar year for the filer's services during any year of the reporting
period.

The filer discloses payments both from employers and from any clients to whom the filer personafly provided services. The filer discloses a source even if the source
made its payment to the filer's employer and not to the filer. The filer does not disclose a client's payment to the filer's employer if the filer did not provide the services
for which the client is paying.

S. Spouse's Employment Assets & Income and Retirement Accounts

Part 5 discloses the following:

e Sources of earned income (excluding honoraria) for the filer's spouse totaling more than $1,000 during the reporting period (e.g., salary, consuiting fees, and
partnership share}

e Sources of honoraria for the filer's spouse greater than $200 during the reporting period

e Assets related to the filer's spouse‘s employment, business activities, other income-generating activities that (1) ended the reporting period with a value greater
than $1,000 or {2) produced more than $200 in income during the reporting period (e.g., equity in business or partnership, stock options, retirement plans/accounts
and their underlying holdings as appropriate, deferred compensation, and intellectual property, such as book deals and patents}

This section does not include assets or income from United States Government employment or assets that were acquired separately from the filer's spouse’s business,
employment, or other income-generating activities (e.g., assets purchased through a brokerage account). Note: The type of income is not required if the amount of
income is $0 - $200 or if the asset qualifies as an excepted investment fund (EIF). Amounts of income are not required for a spouse's earned income (excluding
honoraria).

6. Other Assets and lncome

Part 6 discloses each asset, not aiready reported, that (1) ended the reporting period with a value greater than $1,000 or {2) produced more than $200 in investment
income during the reporting period. For purposes of the value and income thresholds, the filer aggregates the filer's interests with those of the filer's spouse and
dependent children.

This section does not include the following types of assets: (1) a personal residence (unless it was rented out during the reporting period); (2) income or retirement
benefits associated with United States Government employment {e.g., Thrift Savings Plan); and (3) cash accounts (e.g., checking, savings, money market accounts} at a
single financial institution with a value of $5,000 or less (unless more than $200 of income was produced). Additional exceptions apply. Note: The type of income is not
required if the amount of income is $0 - $200 or if the asset qualifies as an excepted investment fund (EiF}.

7. Transactions
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Part 7 discloses purchases, sales, or exchanges of real property or securities in excess of $1,000 made on behalf of the filer, the filer's spouse or dependent child during
reporting period.

This section does not include transactions that cencern the following: (1) a personal residence, uniess rented out; {2) cash accounts {(e.g., checking, savings, CDs, money
market accounts) and money market mutual funds; (3) Treasury bills, bonds, and notes; and (4) holdings within a federal Thrift Savings Plan account. Additional
exceptions apply.

8. Liabilities
Part 8 discloses liabilities over $10,000 that the filer, the filer's spouse or dependent child owed at any time during the reporting period.

This section does not include the following types of liabilities: (1) mortgages on a personal residence, unless rented out (limitations apply for PAS filers); (2) loans
secured by a personal motor vehicle, household furniture, or appliances, unless the loan exceeds the item’s purchase price; and (3} revolving charge accounts, such as
credit card balances, if the outstanding fiability did not exceed $10,000 at the end of the reporting period. Additional exceptions apply.

9. Gifts and Travel Reimbursements

This section discloses:

e Gifts totaling more than $390 that the filer, the filer's spouse, and dependent children received from any one source during the reporting period.
s Travel reimbursements totaling more than $390 that the filer, the filer's spouse, and dependent children received from any one source during the reporting period.

For purposes of this section, the filer need not aggregate any gift or travel reimbursement with a value of $156 or less. Regardless of the value, this section does not
include the following items: (1} anything received from relatives; {2) anything received from the United States Government or from the District of Columbia, state, or
local governments; (3) bequests and other forms of inheritance; (4) gifts and travel reimbursements given to the filer's agency in connection with the filer's official travel;
(5) gifts of hospitality (food, lodging, entertainment) at the donor's residence or personal premises; and (6} anything received by the filer's spouse or dependent children
totally independent of their relationship to the filer. Additional exceptions apply.
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Privacy Act Statement

Title | of the Ethics in Government Act of 1978, as amended (the Act), 5 U.5.C. app. § 101 et seq., as amended by the Stop Trading on Congressional Knowledge Act of
2012 (Pub. L. 112-105) (STOCK Act), and 5 C.F.R. Part 2634 of the U. 5. Office of Government Ethics regulations require the reporting of this information. The primary use
of the information on this report is for review by Government officials to determine compliance with applicable Federal laws and regulations. This report may also be
disclosed upon request to any requesting person in accordance with sections 105 and 402(b}(1} of the Act or as otherwise authorized by law. You may inspect
applications for public access of your own form upon request. Additionat disclosures of the information on this report may be made: (1) te any requesting person,
subject to the limitation contained in section 208{d)(1) of title 18, any determination granting an exemption pursuant to sections 208(b)1) and 208(b)(3) of title 18; (2} to
a Federal, State, or local law enforcement agency if the disclosing agency becomes aware of violations or potentiat violations of faw or regulation; (3} to another Federal
agency, court or party in a court or Federal administrative proceeding when the Government is a party or in order to comply with a judge-issued subpoena; (4) to a
source when necessary to obtain information relevant to a conflict of interest investigation or determination; (5) to the National Archives and Records Administration or
the General Services Administration in records management inspections; (6) to the Office of Management and Budget during legisiative coordination on private refief
legislation; (7) to the Department of Justice or in certain legal proceedings when the disclosing agency, an employee of the disclosing agency, or the United States is a
party to litigation or has an interest in the fitigation and the use of such records is deemed relevant and necessary to the litigation; (8) to reviewing officials in a new
office, department or agency when an employee transfers or is detailed from one covered position to another; {9) to a Member of Congress or a congressional office in
response to an inquiry made on behalf of an individual who is the subject of the record; {10) to contractors and other non-Government employees working on a
contract, service or assignment for the Federal Government when necessary to accomplish a function related to an OGE Government-wide system of records; and (11)
on the OGE Website and to any person, department or agency, any written ethics agreement filed with OGE by an individual nominated by the President to a position
requiring Senate confirmation. See also the OGE/GOVT-1 executive branch-wide Privacy Act system of records.

Public Burden Information

This collection of information is estimated to take an average of three hours per response, including time for reviewing the instructions, gathering the data needed, and
completing the form. Send comments regarding the burden estimate or any other aspect of this collection of information, including suggestions for reducing this
burden, to the Program Counsel, U.S. Office of Government Ethics (OGE), Suite 500, 1201 New York Avenue, NW., Washington, DC 20005-3917.

Pursuant to the Paperwork Reduction Act, as amended, an agency may not conduct or sponsor, and no person is required to respond to, a collection of information
unless it displays a currently valid OMB controf number (that number, 3209-0001, is displayed here and at the top of the first page of this OGE Form 278e).

Kirk, Dennis Dean - Page 10
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Chairman Ron Johnson
Post-Hearing Questions for the Record
Submitted to Mr, Dennis Kirk

Nominations of Dennis . Kirk to be Chairman of the Merit Systems Protection Board,
The Honorable Julia A. Clark to be a Member of the Merit Systems Protection Board,
Andrew F. Maunz to be a Member of the Merit Systems Protection Board, and
Carmen G. McLean to be an Associate Judge of the Superior Court of the District
of Columbia
Thursday July 19, 2018

Do you think it is appropriate to withhold in MSPB opinions the identity of an employee who is
found to have committed a prohibited personnel practice? If so, please explain the reasons you
believe the identity should be withheld.

No. Tunderstand that, while the Board may withhold the identity of an appellant or a respondent
by granting anonymous “John Doe” status, such status is granted very rarely. A party seeking
anonymity must overcome the presumption that parties’ identities are public information.
Anonymity is granted only in unusual circumstances, such as to prevent a clearly unwarranted
invasion of a third party’s privacy, to preserve the appellant’s physical safety, or when the
matters involved are of a highly sensitive or personal nature.



82

Kirk Nomination Questions for the Record page 2 of 13

Senator Claire McCaskill
Post-Hearing Questions for the Record
Submitted to Mr, Dennis Kirk

Nominations of Dennis D. Kirk to be Chairman of the Merit Systems Protection Board,
The Honorable Julia A. Clark to be a Member of the Merit Systems Protection Board,
Andrew F. Maunz to be a Member of the Merit Systems Protection Board, and
Carmen G, McLean to be an Associate Judge of the Superior Court of the District of
Columbia
Thursday July 19, 2018

Whistleblower Protections

The MSPB is one of several entities - including Inspectors General and the Office of Special
Counsel (OSC) -- that play a role in protecting whistleblowers from retaliation, and ensuring that
whistleblowers are made whole if they experience prohibited personnel practices

Congress has passed numerous laws to protect whistleblowers since the very founding of this
country. Most recently, and most relevant to MSPB, are the Whistleblower Protection
Enhancement Act (WPEA) and the recent enacted All Circuit Review Act. 1t is important to
emphasize that Congress keeps passing laws and expanding protections because we believe
whistleblowers are important and should be protected. Yet, sometimes the institutions charged
with protecting whistleblowers do not heed this intent. We need to make sure that these
institutions are operating on principles of transparency, accountability, and fairness.

Q. Under oath, will you commit that federal employees will continue to have access to all
the avenues of appeal available to them if you are confirmed?

I can only commit to the avenues of appeal available to Federal employees at the MSPB,
to the extent they exist under law, rule or regulation.

" What will you do to ensure that the MSPB fosters a reputation for being an institution
that is fair to whistleblowers?

yo)

MSPB’s job is to fairly, impartially and expeditiously adjudicate whistleblower elaims
consistent with both statutory provisions and controlling case law from Courts of
competent jurisdiction. Without speaking for my possible future colleagues, 1 believe
this will be a high priority for the Board once a quorum is restored.

Q. MSPB’s significant case backlog, soon to reach 1,300 petitions for review, can lead to
continuing injustice for whistieblowers. What will you do to address this backlog?

As Ttestified at the July 19, 2018 confirmation hearing, addressing the backlog will be
my most important priority. During the nomination and confirmation process, I have
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come to know and learn to respect the two individuals whom I hope will become my

" colleagues. 1believe we will be able to work collegially to set priorities and begin to

issue cases.

Do you believe that the Administrative Judges hearing cases have sufficient training in
whistleblower protection laws to ensure that rulings are not contrary to the law? What
will you do to ensure that all employees within MSPB have a proper understanding of
whistleblower protections?

I believe in the importance of career development training and note that most attorneys
have annual continuing legal education requirements. I do not have specific knowledge
of what types of training MSPB employees, including administrative judges, have access
to during their careers. But, if confirmed, I will work to ensure that administrative judges
and all other MSPB employees have access to all of the training they need on
whistleblower protections and all other topics.

We have seen troubling instances where there has been burden shifting onto the whistleblowers,
where the law is clear that the agency bears the responsibility to show by clear and convincing
evidence that there was no prohibited personnel practice.

Q

A

Do you have concerns with burden shifting, and, if so, what should be done to address
this? What additional efforts should be made to ensure that there is not improper
burden shifting?

Without context of the particular situations in which burden shifting might be an issue,
1 cannot answer this question.

Burden shifting is a key issue in cases where certain employees, like auditors and
investigators, are reporting concerns in the course of their duties. OSC has argued that
MSPB has wrongly determined that these employees had a higher evidentiary burden
than the law required. What are your views of this argument? Does MSPB need to look
more closely at this issue?

If confirmed, the issues and concerns raised by the Office of Special Counsel are matters
that could come before me in existing or future cases that I will adjudicate. As such, it
would be inappropriate for me to comment on this now.
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Senator Gary Peters
Post-Hearing Questions for the Record
Submitted to Mr. Dennis Kirk

Nominations of Dennis D. Kirk to be Chairman of the Merit Systems Protection Board,
The Honorable Julia A. Clark to be a Member of the Merit Systems Protection Board,
Andrew F, Maunz to be a Member of the Merit Systems Protection Board, and
Carmen G. McLean to be an Associate Judge of the Superior Court of the District
of Columbia
Thursday July 19, 2018

1. During this morning’s hearing, you stated that you have not had the opportunity to review
the proposed Modern Employment Reform, Improvement, and Transformation Act
(MERIT Act), HR. 599, which would significantly reduce the time it takes to fire a federal
worker accused of poor performance or misconduct. The bill reduces the time for an
employee to appeal firing decisions, or for the U.S. Merit Systems Protection Board
(MSPB) to intervene on their behalf, and extends new employee probationary periods to
two years. It would also allow agencies to avoid negotiated grievance procedures, reduce
benefits of workers who are convicted of a felony and fired, and rescind bonuses or other
cash awards deemed to be wrongly paid. On Tuesday, July 17, 2018, the nation’s largest
federal union, the American Federation of Government Employees, AFL-CIO (AFGE)
signaled its strong opposition to The MERIT Act, arguing that the legislation would make
it easier to fire federal employees and would give agencies alternative mechanisms for the
punishment of federal workers. After reviewing the legislation, do you believe it will
support or undermine the due process system that provides federal workers with a
meaningful opportunity to defend themselves when treated unfairly? How would the
legislation impact the ability of the MSPB to review the appeals of employees who feel
they have been wrongly terminated in a timely manner? Would eliminating or
shortening processes for federal workers to challenge firing decisions of agencies, and
empowering agencies to take-back bonuses or garnish benefits, improve federal
employment practices?

MSPB staff has reviewed the language of H.R. 599, the Modern Employment
Reform, Improvement, and Transformation (MERIT) Act, as passed by the Hous¢
Oversight Committee on July 17, 2018, and advised me that they do not believe
the legislation addresses any issues of jurisdiction, procedure, substantive case
law or any other matter concerning Board operations. MSPB staff does not
currently believe that this legislation would negatively impact the Board’s ability
to review the appeals of employees who are the subject of an agency adverse
action over which the Board has jurisdiction to adjudicate. As long as any
statutory process is consistent with Constitutional due process, the length of the



85

Kirk Nomination Questions for the Record page 5 of 13

appeals process and any other associated issues is a question of policy better
addressed by policy makers in Congress. And it should be noted that whether any
new process is consistent with Constitutional due process is an issue likely to be
raised before the Board in the first instance. As such, it would be inappropriate
for me to form an opinion in advance.

2. The House of Representatives Committee on Oversight and Government Reform recently
voted to approve a five year reauthorization for the MSPB after more than a decade since
its last authorization expired in 2007. Included in the reauthorization legislation was
language that would allow MSPB members to issue summary judgments, reduce the
burden of proof for agencies to justify adverse personnel actions from “a preponderance of
the evidence” to “substantial evidence,” and it would require federal workers to pay a filing
fee to appeal adverse personnel actions. The bill reduces the time to seven days for
employees to respond to a notice of proposed discipline; require the agency to make a final
decision within 15 days afterward; and allow only seven days, rather than 30, for the
employee to appeal to the MSPB. In your opinion, do you believe it is too hard
currently to fire federal employees? Do you believe reducing the burden of proof to
justify adverse agency decisions is appropriate? Should you be confirmed, how would
you ensure that federal employees are treated fairly?

This is a policy question not relevant to the Board’s jurisdiction or its operatiors.
But in my personal opinion, no, it is not too hard currently to fire Federal
employees. The process might be time consuming, but if current law, rules and
regulations governing adverse actions are followed, a Federal employee may be
separated for either performance issues or conduct. I will ensure that federal
employees are treated fairly by adjudicating their cases based on the Constitution,
Statutes, the Code of Federal Regulations, and the rules and procedures of

the MSPB.

3. Asnoted in some of your questionnaires, the MSPB last published its research agenda in
2015, which expires in 2018. In order to develop the agenda, the previous MSPB took
numerous steps to solicit input from stakeholders, including the heads of federal agencies,
major federal employee unions, and professional associations with expertise in federal
workforce issues. What is your plan to develop an updated research agenda? What
would you change from the outreach approach taken by the MSPB in 20157 Who
would you consider to be important stakeholders in MSPB’s research agenda? How
will you analyze the feedback from stakeholders in order to make decisions about
research topics? How will you decide which topics to prioritize?

The current research agenda was adopted by the previous Board in 2015 to last for
a period of 3-5 years. Iunderstand there are several research projects awaiting
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review by a new quorum. It will be up to the new quorum to set a research
agenda. 1am not familiar with Board history on how research agendas previously
have been adopted, including the most recent one in 2015. 1 anticipate that, if
confirmed, we will reach out to stakeholders both inside the government,
including Congress, employee representatives in both management and labor, and
outside the government, including academia, and good government groups, to get
suggestions for research which would lead to broadly beneficial studies. Not
being currently familiar with this process, 1 do not know how stakeholder
feedback is analyzed or how final decisions are ultimately made.
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Senator Heidi Heitkamp
Post-Hearing Questions for the Record
Submitted to Mr. Dennis Kirk

Nominations of Dennis D. Kirk to be Chairman of the Merit Systems Protection Board,
The Honorable Julia A. Clark to be a Member of the Merit Systems Protection Board,
Andrew F. Maunz to be a Member of the Merit Systems Protection Board, and
Carmen G. McLean to be an Associate Judge of the Superior Court of the District
of Columbia
Thursday July 19, 2018

e What is an experience or situation from your life that shaped your outlook on the critical
federal employee issues that MSPB considers and decides? Why did that situation impact
you in the way that it did?

In June 1997, my niece Jacqueline wed Major Paul Syverson, Il in the Vatican Chapel of
Choirs. My brother Colonel Don Kirk, U.S. Army was stationed at the U.S. Embassy and
we were treated graciously by the Embassy civil servants. A year later, Paul and Jackie
had a son, Paul Syverson, IV,

A soldier in the 5™ Special Forces, Paul was a hero many times over. After 9/11, in 2001,
he was severely injured in the bombing of the Fort at Mosar El Shariff, Afghanistan,
while he and his team tried to rescue Mike Spann, a civil servant trapped inside. Paul had
several surgeries at Walter Reed Army Hospital, and the incredibly brilliant civilian and
military doctors, nurses, and staff were amazing to him and our family while he was
there. With their help, he recovered and returned to his service to our country,

In April 2004, Paul and Jackie had a daughter, Amy; and Paul got a short leave home to
see his new child before he returned for the last month of his tour of duty.

In June 2004, Major Paul Syverson, III, was killed in Balad, Iraq, by enemy mortar fire.
He is buried in Section 60, Arlington National Cemetery. He was given full military
honors at the services by Acting Secretary of the Army, Les Brownlee, arranged by the
wonderfully kind and gentle ANC staff,

That placed a sharp focus on my life. Iagain answered the call of duty to my country,
and went into the Department of the Army Office of General Counsel. Service in the
Office of General Counsel during two regional wars was a life-shaping series of
phenomenal events due to the amazing men and women in civilian federal and military
service in all the branches and areas where I was privileged to work and interact. Qur
work included: the Department of Defense-wide Quadrennial Defense Review;
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overseeing Army-wide deployment of Lean Six Sigma, and the modernization teams of
civilian and military folks deployed to reshape Army legal services.

These Army and Department of Defense folks fought from the Pentagon to keep safe and
protect our fellow Americans in their everyday lives as citizens. They volunteered
countless off-the-clock hours as they strove to excel and be inspirational. I was able to
achieve results with their support. With my Defense Department and Army teams of
public servants, we modernized the current military and civilian forces by shaping
creative, innovative, and lasting enterprise operations; literally saving the Defense
Department and the Army millions of dollars of taxpayer money.

For that service, I received decorations, medals, and a hefty cash award. In honor of civil
servants, such as Major Paul Syverson, III, T donated the cash to the Secretary of the
Army’s Gift Fund, designated for the use of the 5™ Special Forces Command. That
Commander deployed it into the Morale, Welfare & Recreation funds at Ft. Campbell,
and it funded such things as a base-wide picnic for families of soldiers stationed at

the fort.

That is why I am thrilled to be called again to work with our federal civil servants; this
time, in the merit systems protection functions of the MSPB.

* What role should previous MSPB decisions or other relevant precedents play in how an
MSPB board member decides cases or makes decisions?

Precedent plays an important role in judicial and administrative decision-making, If
confirmed, I will carefully consider all relevant precedents, including whether a previous
MSPB decision was correct, and arguments raised by the parties in deciding cases that
come before the Board.

* Ifyou are confirmed and you come across a case where there is clear precedent, but,
when you look at the case closely, you begin to question if that previous decision was
decided correctly.

o How should a MSPB board member go about determining when a precedent
needs to be changed?

An adjudicator’s job is to apply the law to a given set of facts unique to the case
in question. If confirmed, 1 will carefully consider all relevant precedents and
arguments about those precedents raised by the parties in deciding cases that
come before the Board, and question precedent when it is appropriate and
necessary to do so.
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What role does the federal workforce play in the United States, and what do the
American people need from the federal workforce?

o How should MSPB board members use their authority and decide cases to ensure

those goals come to pass?

The question of what role the Federal workforce plays in the U.S. and the needs
of the American people are policy questions better addressed by policy makers in
Congress. However, to assist the policy makers in their considerations, the Board
owes it to them and the American people to provide fair, timely and impartial
decisions on matters brought to it for adjudication.

What changes need to be made to MSPB, its jurisdiction or its authority?

I’m not currently aware of any needed changes to Board jurisdiction or its authority.
Many federal employee and federal employee groups feel that recent Executive Orders
from this administration on issues such as making it easier to let go of poor performing
federal employees or curbing the use of official time are direct assaults on federal
employees and their long-held civil service rights.

o What is your opinion of these executive orders?

While I have not reviewed these executive orders in great detail, opinions on their
content is a policy question not within the Board’s jurisdiction.

How do you feel that these executive orders will impact your potential work
at MSPB?

See response above.

What are your plans to use your role on MSPB to protect the rights of
federal employees?

The Board protects Constitutional and Title 5 due process rights of Federal
employees challenging agency actions by fairly, timely and impartially
adjudicating its case load.

* Do you feel that the May 25 Executive Order, which addressed how agencies should deal

with poor-performing federal employees, can work in concert with the statutory
protections that federal employees are provided?

As discussed above, this is a policy question not within the Board’s jurisdiction.
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o What is MSPB’s role in determining how to balance the directives to agency
heads in that executive order with the statutory protections which are the
foundation of the civil service code?

The question whether there are any conflicts between provisions of Title 5 and the
May 25, 2018 executive order might arise in cases that come before the Board.
As such, it would be inappropriate for me to form an opinion at this point.

Additional questions below
Administrative Law Judges (ALJs) have unique statutory protections from unlawful removals. 5

U.S.C. §7521 generally states that an ALJ can only be removed after good cause to do so was
established and determined by the MSPB on the record after opportunity for a hearing. The
recent Executive Order that moved ALJ hiring from the competitive service to the excepted
service does not impact the 5 U.S.C. §7521 protections.

¢ In your opinion, is it important to have specific protections against the untawful removal
of ALJs in federal statute?
o Why or Why not?

Yes. Itis important to have specific protections against the unlawful removal of
administrative law judges in Federal statute. The protections contained in
5U.S.C. § 7521 and elsewhere ensure that adverse actions against administrative
taw judges are taken solely for performance or conduct reasons and not in
retaliation for decisions rendered against an agency.

* If confirmed, what steps would you take to examine a case where an agency claimed
good cause to fire an ALJ to ensure the agency claim was correct?

If confirmed, I will consider all relevant legal authorities and arguments raised by the
parties in cases before the Board, including any cases involving dismissal of an
administrative law judge.

¢ In your opinion, does 5 USC §7521 require that MSPB determine if the good cause
threshold to remove an ALJ has been met, or does it just require that MSPB determine
only if there is sufficient evidence to prove an agency’s determination of “good cause™?
o Please explain the reasoning behind your answer.

if confirmed, 1 will consider all relevant legal authorities and arguments raised
by the parties in cases before the Board, including arguments concerning
5U.8.C. § 7521, which states that actions may be taken against administrative
law judges “only for good cause established and determined by the” MSPB.

» Inrecently published news articles (https.//www.reuters.com/article/us-otc-dojmemo/in-
confidential-memo-to-agency-ges-doi-signals-ageressive-stand-on-firing-aljs-
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idUSKBN1KD2BB) about Department of Justice guidance to agencies on how to
navigate ALJ issues in the wake of the recent Lucia v. SEC Supreme Court decision, DOJ
argued that MSPB should be suitably deferential to the determinations of agency heads
when it comes to the removal of ALJs.
o What role should MSPB play in safeguarding the president’s power to
supervise the executive branch?

The MSPB’s role is to apply the law in cases that come before it. If
confirmed, T will decide cases within MSPB’s jurisdiction fairly and in
accordance with applicable law.

o How would you define “suitably deferential” in terms of MSPB’s
responsibilities to safeguard and protect federal employees from unlawful
removals?

To my knowledge, “suitably deferential” is not a standard currently contained
in Title 5, Board case law, or other binding precedent. To the extent the
concept could arise in the context of Board consideration of a matter before
the Board, it would be inappropriate for me to form an opinion prematurely.

o What role can MSPB play in ensuring that ALJs are not removed for any
invidious reasons or to influence a particular outcome?

5 U.S.C. § 7521 states that an adverse action against an administrative law
judge may be taken “only for good cause established and determined by the
Merit Systems Protection Board.” The Board can ensure this provision is
enforced by fair, impartial and timely adjudication of any such actions.

As mentioned earlier, the recent Executive Order on ALJs recently moved ALJS into the
excepted service. That means ALJs will be excepted service employees, giving agencies
greater flexibility to hire ALJs as they see fit. However, the ALJs will continue to have
significant merit system protections against removal or other significant employment
punishment without good cause?
o What challenges to a member of the MSPB are presented when federal
employees are both excepted employees and have significant merit system
protections?

I am not currently aware of any such challenges. Most excepted service
Federal employees have had appeal rights to the Board since passage of the
civil service due process amendments, P.L. No. 101-376 (Aug. 17, 1990).
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» In your opinion, what responsibility do MSPB members have to ensure that ALJs follow
agency policies, procedures or instructions?

The MSPB’s role is to apply all applicable laws in cases coming before the Board,
including cases involving adverse actions against administrative law judges, as
discussed in 5 U.S.C. § 7521. In examining whether there is good cause, the
MSPB has at times examined whether an administrative law judge has followed
lawful agency policies, procedures, or instructions.
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The Honorable Thomas M. Davis
Statement in support of
Dennis Dean Kirk,
Nominee for Chairman and
Member of the Merit System Protection Board (MSPB)

Chairman Lankford, Ranking Member Heitkamp, and distinguished members of the
United States Senate Homeland Security and Government Affairs Committee’s
Subcommittee on Regulatory Affairs and Federal Management: | am Thomas M. Davis,
former member of the U.S. House of Representatives and former Chair of the U.S.
House Committee on Government Reform. | am currently a practicing attorney and
Managing Director of Deloitte, LLP, in the District of Columbia.

| appreciate this opportunity to express my strong support on behalf of my great long-
term friend, Dennis Dean Kirk, who has been nominated to serve as Chairman and
Member of the Merit System Protection Board (MSPB).

In addition to his exceptional professional history, | believe that Dennis possesses the
necessary character and temperament appropriate to serve in this adjudicatory and
managerial capacity. Over the years, | have watched as people meet Dennis for the
first time and are struck by his calm, contemplative, and thoughtfu} nature.

My family has been friends with Dennis and his family for over 30 years. | see his son
Dean is here with us today. Dennis is a caring family man who is driven to excellence by
his strong sense of duty, honor and compassion for others.

Dennis is currently the Senior Advisor to the Chief Information Officer, Office of
Personnel Management. He is assisting in revolutionizing the employee data record
system for all federal employees.

Before his OPM appointment, he was six years in private law practice, handling many
complex employment law cases before federal agencies with the firm of Schmitz and
Socarras, LLP, and its predecessor, Joseph E. Schmitz, LLP, as their outside contract
partner for such matters.

From 2007 to 2012, he was the Associate General Counsel in the Department of the
Army Office of General Counsel, as the AGC responsible for Strategic Integration and
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Business Transformation across the Army. His accomplishments in the capacity of a
highly qualified expert transformed the civilian and military core attorneys into a
modernized force. Prior to that, Dennis was the Special Assistant to the General
Counsel of the Army from 2005-2007.

Dennis was in private practice representing civilians such as local, state and federal
employees, as well as military and business clients from 1977 to 2005. Dennis came to
Washington, DC, in 1975, serving until 1977, as a Trial Attorney on the Bureau of
Enforcement Director’s staff of the Interstate Commerce Commission.

It was at that time that | met Dennis, and | thought so highly of him that | appointed him
in 1979 as my Commissioner's Representative to the Fairfax County Consumer
Protection Commission. Subsequent Commissioners, Democrats and Republicans,
reappointed him and he has served for 36 years protecting Fairfax County consumers.

He is a graduate of Washburn Law School (J.D.), of Topeka, Kansas, of Northern
Arizona University (B.S. in Police Science and Administration) in Flagstaff, and of
Hutchinson Community Junior College of Kansas (A.A.).

Dennis has received many awards, including the Secretary of the Army’s Decoration for
Meritorious Civilian Service Medal, and the Decoration for Exceptional Civilian Service
Medal (the Secretary of the Army’s highest honor for civilian service).

{-am-confident that Dennis is ready to confront the challenges that lie ahead of him. |
urge this committee to act promptly on his nomination.

| would have no hesitation in voting for Dennis Dean Kirk. | hope you will trust me and
do the same.

Thanks again to Senator Lankford, Senator Heitkamp, and Members of the
Subcommittee, for this opportunity to speak.
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MSPB NOMINATION HEARING TESTIMONY

JULIA AKINS CLARK
MEMBER
U.S. MERIT SYSTEMS PROTECTION BOARD

SENATE COMMITTEE ON HOMELAND SECURITY AND GOVERNMENT AFFAIRS
July 19,2018

Chairman Lankford, Ranking Member Heitkamp and Members of the Committee:

Thank you for the opportunity to appear before you regarding my nomination to be a Member of
the U.S. Merit Systems Protection Board. I am honored to be nominated to this important
position and, if confirmed, pledge to serve with the highest degree of professionalism

and integrity.

I am the daughter of career public servants, who taught me through their example the essential
role career public servants play in the delivery of efficient, effective, and high-quality
government services to the American people. 1 joined the federal civil service upon law school
graduation, by accepting a position as an Honors Program Trial Attorney in the U.S. Department
of Justice. Subsequently, I devoted my legal career to upholding the public’s interest in
maintaining a high-quality career civil service. For over twenty years, I represented civil
servants’” workplace interests, as a private labor organization attorney. For the last nine years, I
have served as a senior official in two independent agencies—the Federal Labor Relations
Authority and the Congressional Office of Compliance—administering federal laws designed to
protect civil servants’ workplace rights.

In my work as private attorney, I was privileged to represent the workplace interests of NASA
scientists, engineers and technicians, Naval Shipyard engineers and technicians, including those
with nuclear energy responsibilities, Army Corps of Engineers research scientists and emergency
preparedness employees, Environmental Protection Agency scientists, Congressional Research
Service experts, General Accountability Office analysts, Administrative Law and Immigration
Judges and many others. I was privileged to rejoin the federal government in August 2009 as the
General Counsel of the Federal Labor Relations Authority, where I was entrusted by the
President and Senate with enforcement of labor-management relations provisions of the Civil
Service Reform Act of 1978. Since January 2017, I have served as Deputy General Counsel of
the Office of Compliance, the legislative branch’s independent agency tasked with protecting
legislative branch employees” workplace rights under the Congressional Accountability Act.

My experience as both a public servant and a private attorney has prepared me for the important
adjudicatory responsibilities Congress has conferred upon the MSPB Member. [ pledge my
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unqualified commitment to protect the Merit System Principles and to promote a federal civil
service free of Prohibited Personnel Practices by carrying out the MSPB Member’s
responsibilities fairly, impartially and in the public interest. I further wholeheartedly embrace
the MSPB's stated vision—that by fulfilling the agency’s statutory mission, the MSPB will
promote a highly qualified, diverse federal workforce that is fairly and effectively managed, and
provides the best possible government services to the American people.

[ want to thank the Committee for expediting the consideration of my nomination in the interest
of restoring the Board’s quorum. [ understand well the challenge facing the incoming Board
who must adjudicate well over a thousand backlogged cases. When I assumed my
responsibilities as FLRA General Counsel, a backlog of 200 unfair labor practice complaint
cases and 800 appeals cases had accumulated due to extended vacancies in the General Counsel
and Deputy General Counsel positions. Working with career staff, we developed and
implemented a plan to address the backlog and managed to clear it within six months. [am
confident that, if confirmed, the new Board will similarly develop a consensus plan, with
assistance from MSPB staff, to address the MSPB’s backlog as expeditiously as possible.

I would also like to thank the Committee staff, my fellow nominees and Acting MSPB Chairman
Robbins for their professional and collegial approach to the preparations for this hearing.
Further, [ want to express my appreciation to my family, friends and work colleagues over the
years for their guidance and support. Most especially, [ want to thank the thousands of federal
civil servants I have been privileged to meet over the course of my career. They are the
foundation of my faith in the enduring value of the federal civil service system to the

American people.
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{43 Listall of your emplnymmt activities, meluding unemployment. and sélf-employment.
1f the-einployment ‘qetivity was ‘military duty; lisé separate employment activity periods to
show each change'of military duty station, Doxot list emplowncnt before your 1§th
birthiday unless fo providé a minimum-of tivoe years ‘of: employment history.

T goverament rub Steik. B F P T i vesan s
e = Grb Stezke. Food preperer T(Snl;zwnee, ;u;mm 121978
Noigovemment " Okahoina Baptis | Desk T — [ am—
) University Altendant, 0K Oyaate 1249%,
| Non-govariment Holidaytin | Waitress et | X . it X
< s aitress gﬁwxm@” kh . o‘sf:m
Torhfoderal D. C. Superior Court | Tavestigator. | Washingt | BLX. THEX
- SUpeLior Lour vestigator ?;f%ig.g‘" ‘ST oo
Wotgovamment | Aol & Borer Taw Clex | Washingt. | BLE BEX
: on D.C. | 100 nmm
- joemBC | Tt 05
- - . - . _ I . R ) ORASTSY"
Federat Federal Trade 1 Law Clerk Washingt | 06197 "} 08197
c“h\iiﬁééioxi e D
. Fedafal UmmdStates Trial Anoraey. | Washingt j"’,”ﬂ’si’ T joEnoes
. Departmiept of Tustice T {enDE.
Nor-governmont " | Blvmicnfeld & Colien | Associate | Washingt | BEX e
5 i DC AT OSHosY:
Non-governmont 1 Nettonal Coalitfon Counsef ‘Washin' gt | BRX X
¥ St th Homeloss. oD | I ‘gsirone
“Nonwgovetnment ) :nw{nMal “Cotnsel Washingt | TVB% -
o DG
Professional and i
. o] Technical Bnplisers .
Federal Employment Federal Labor- General | Washingt | %0 L9 1
Relations Auﬂ:mxty ‘Cotnsel on, D.C.
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5 ™ T - Pyl “ % ~ - Y 8 IR nim]? ‘A —
‘Federal Emplayment: Congressionat Office | Députy Washingt k preset
B P ‘of Comphiancs General onDC
. | Coimsel

(B) List apy adyisory, cinmiléative, hotioxary or éther. part-ticae sevvice.or positions with
federal; state, or loqal govemmenm, not tisted olsewhere,

RS

{A) Describe any business relationship, desling or fiiancial fransaction which yoir have had
during the last 1¢ years, whether: for: -yourself; on behalf of s elient, i acting:ds ait 2gent,
that couldin.any way constifite o¥ résiféIn 4 posihle confifct-of intérest in the posxfmn 1o
whieh you have béen nominated.

During the orie-year period preeeding my appoiritment s FLRA Genersl Counsel, X was
employed asan attorziey by the Iternational Federation of Professionial aud Techinical Brigineers
(IFPTE), & labor-oigagization that represents: foderal employeés: IFPTE-afffliaied organizations
may-currently be or conld in the futisre be reptesenting tmployees in dases before the MSPB,
although Thave no knowledge of thifs:. Jtis-also podsibile that the ELRA or-emyiloyees. f the
FLRA may.currently-be of may became pagties to cages before the MSPR, although T have no
¥nowlsdge ofthis.

(B) Descriibe any activity during the past 10 yéars in which you have. engaged for the
-purpose of divectly or fidirectly influencing the > passage, defent-or madification of any
}egiklatmn or affecting the adminiéiration or execuhon of Taw or public policy, other than
“while'n a federal government capacity.

None

5. Honors and Avwards
List sll schialarshiips, fellowships, honoksary degrees, civilian service citations, military
ntedals, académit or, professional konoxs, hanorary society memberskips and any other
special recoghition for ouistanding seivice or achievement,
Robert8. Kery Scholar i Pablic Affa;rs, Oklahoma Baptist University, 1974-1977

5
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6. Membershins

“Listall memberships that you haye-held in professional, socigl, business, fraternal,
scholarly; civic, or charitable ovgavizations in tlielast 10.years, Unless relevant to your
nomination; you do NOT need toinclude memberships in charitable organizations
avzilable fo the public dsa rezult:of 2 tax deduetible donstion of $1,000 or less, Parent-
Teachér Associations or athel dxgatizations connectéd to'schools attended byyour -
chilidren, athlétic clubs.or teans, automobile support oxganizations (Sinck as ‘AAA),
diseounts clubs. (such a5 Growpon of Saini’s Club), or affinity membership